United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



40 A 


A v 






Court of Appeals of the District of Columbia 


OCTOBER TERM, 1913. 


No. 2604. 


J72 


WILLIAM K. AMBROSE, RECEIVER, APPELLANT, 


IS. 


WILLIAM T. BROWN AND NATIONAL SAVINGS AND 
TRUST ( OMR A NY, A CORPORATION, EXECUTORS OF 
THE ESTATE OF S. THOMAS BROWN, DECEASED. 


APPEAL FROM T1IE ST PR EM E COURT OF THE DISTRICT OF 


COLUMBIA. 


FIM:i> SEPTEMBER 20, 1SMB. 
IM«l\Ti:i> OCTOBER BO, HUB. 



4 r U 










Court of Appeals of the District of Columbia 

OCTOBER TERM, 1913. 

No. 2604. 


WILLIAM E. AMBROSE, RECEIVER, APPELLANT, 

VS . 

WILLIAM T. BROWN AND NATIONAL SAVINGS AND 
TRUST COMPANY, A CORPORATJON, EXECUTORS OF 
THE ESI ATE OE S. THOMAS BROWN, DECEASED 
APPELLEES. 


appeal from the supreme court of the district of 

COLUMBIA. 


INDEX. 


Caption. 

Bill.. 

Demurrer of defendant William E. Ambrose. 

Decree pro confesso . 

Decree overruling demurrer, with leave to answer. 

Decree pro confesso made final against all defendants other than 
Ambrose. 

Answer of defendant William E. Ambrose, receiver. 

Replication.. 

Petition to substitute executors for plaintiff Brown .... 

Answer of executors. 

Order making William T. Brown and National Savings and Trust 

Company, executors, parties plaintiff. 

Opinion. . 

Final decree. 

Appeal noted and bond for costs fixed. 

Memoranda: Bond of defendant No. 5 on appeal for $100 approved 

and filed. 

Order extending time to tile transcript of record. 

Order further extending time to file transcript of 
record. 


Original. Print 


a 

1 

1 

1 

7 

5 

8 

5 

9 

6 

9 

6 

10 

6 

15 

9 

15 

9 

17 

10 

17 

10 

18 

11 

22 

13 

23 

14 

23 

14 

23 

14 

24 

14 


Judd & Detweilkk (Inc.), Printers, Washington, D. C., October 25, 1913. 



















INDEX. 


4 4 
11 


Original. Print 
94 14 


. 26 

14 


. 27 

15 


. 28 

16 


. 28 

16 


. 29 

16 

xSineteenin report oi uunuuig .. 

. 35 

20 

I WtlllV-SlXin report Ul uuiiuui^ .. 

fnr <507 non . 

. 41 

24 


. 44 

26 

leetimony 01 »▼. . .... 

. 47 

28 


. 59 

36 

testimony oi ijeviii <o. ne^. 

A IKopf R Taplreftn . 

. 62 

38 


. 64 

39 

















In the Court of Appeals of the District of Columbia. 


No. 2604. 

William E. Ambrose, Receiver, Appellant, 

vs. 

William T. Brown et al. 


Supreme Court of the District of Columbia. 
In Equity. No. 30340. 


W illiam T. Brown and Nat 

a Corporation, 


ional Savings and Trust 
Executors, Plaintiffs, 


Company. 


vs. 

J. Barton Miller, George Freeman, W illiam A. Cunningham, 
Albert B. Jackson, and William E. Ambrose, Receiver. Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Bill. 

Filed July 21, 1911. 

In the Supreme Court of the District of Columbia. 

No. 30340. Equity. 

S. Thomas Brown, Plaintiff, 
vs. 

J. Barton Miller, George Freeman, WTlliam A. Cunningham, 
Albert B. Jackson, and William E. Ambrose, Receiver, Defend¬ 
ants. 

To the Supreme Court of the District of Columbia, Holding an 
. Equity Court for said District: 

The complainant, S. Thomas Brown, shows to the Court as fol¬ 
lows: 

1—2604a 
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1. lie is a resident of the City of Washington, in the District of 
Columbia, and sues in his own right. The defendants are all resi¬ 
dents of the City of Washington, in the District of Columbia. The 
defendants, .). Barton Miller, George Freeman, W illiam A. Cun¬ 
ningham, and Albert B. Jackson, are sued on behalf of themselves 
and others, too numerous to be made parties hereto, as members of 
an un-incorporated joint stock company or partnership lately doing 
business in said District as the First Co-Operative Building Associa¬ 
tion of Georgetown, D. C., the said defendants being, with this com¬ 
plainant, the otlieers and directors of the said association; while the 
defendant, William K. Ambrose is sued as Deceiver ol the said asso¬ 
ciation, as hereinafter shown. 

2 2. For many years last past, and until within a compara¬ 
tively short period before the institution of this suit, the com¬ 
plainant, and the defendants hereto other than the defendant Am¬ 
brose, were associated, together with a large numbei, to-wit, some 
hundred or more other persons, in carrying on the business of pro¬ 
viding moneys, and the lending of the same to themselves and 
others', at interest, usually upon real estate mortgages, the said busi¬ 
ness being carried on by them under the name and style of “The 
Fir<t Co-Operative Building Association of Georgetown, D. C.”; and 
in aid of their said business were in the habit of borrowing large 
sums of moneys to be so loaned to themselves and others as afore¬ 
said, upon their promissory note or notes, signed with their said 
firm’ name, from the Farmers’ & Mechanics’ National Bank of 
Georgetown, D. C., a body corporate, having its habitat in the Dis¬ 
trict of Columbia; and, on or about the 20th day of June, 1 908, said 
Fir«t Co-Operative Building Association of Georgetown, D. C., bor¬ 
rowed from said Bank the sum of twenty-seven thousand dollars 
($27 000), and executed and delivered to it, as evidence of the in¬ 
debtedness thereby arising, a promissory note, in the words and 
figures following: 

“27 000.00. Washington, D. C., June 20, 1908. 

One month after date, for value received, The First Co-Operative 
Building Association of Georgetown, D. C., promises to pay to the 
order of The Farmers’ and Mechanics’ National Bank of George¬ 
town. I) C., Twenty-seven thousand (27,000) dollars at the 

3 office of said bank, with interest thereon at the rate of five 

(5) ner cent per annum. _ 

(Slimed) THE FIRST CO-OPERATIVE REDO. 

^ S ’ ASS'N OF GEORGETOWN, D. C„ 

Bv JOHN FLEMING, President. 

J. BARTON MILLER, 

Sec’y & Treat. 

The complainant is now the owner and holder of the said prom- 
itisnrv note having purchased from or paid to the said hank the sum 
of twentjdive thousand dollars ($25,000) therefor on the first day of 
November 1910; whereupon the said bank endorsed the said prom¬ 
issory note over to the complainant, who is now the owner thereof. 
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, , 3 - Heretofore to-wit, on or about the 6th day of June, 1908, cer- 
tain differences having arisen betjveen the stockholders or members 
of the said First Co-Operative Building Association, which was an 
unincorporated body, lour of said stockholders, namely, Cora Ball, 

* ni £!i \ i tf ir i e ’ ^ anies A* Davis, and C. C. Saunders, as complain- 
ants, hied then* bill against John Fleming, then the President of the 
said building association, now deceased, the defendants to this bill 
then officers and directors of the said association, and other persons 
praying the dissolution of the said association, the appointment of 
some proper person or persons as receiver or receivers of its assets, the 
winding up of its affairs, and the distribution of its assets among the 
persons interested therein as their rights might appear; pursuant to 
the prayers of which bill the defendant William E. Ambrose was ap¬ 
pointed and duly qualified as the receiver of the said building associa¬ 
tion, and, as the complainant is informed, believes, and there- 
f°ie avers, is now in possession of its assets, pending further 
proceeding in said cause for distribution thereof among the 
stockholders or members of the said partnership or association. 

4. At the annual and other meetings of the stockholders or mem¬ 
bers of the said association or partnership, as the complainant is in¬ 
formed, believes, and therefore avers, its officers for manv years re¬ 
ported to its members the fact that its receipts and assets consisted 
in large part of promissory notes discounted by them for the raising 
of moneys for the purposes of the association,'and that its liabilities 
consisted in part of its bills payable, which bills payable represented 
the said discounted notes, which reports of its officers were 
duly accepted and approved by the members of the said association; 
and on May 31, 1907, which according to the complainant’s best 
information, knowledge and belief, was the date of the last report so 
made by its officers to its members, the amount of its bills pavable 
was then reported to lie Twenty-seven thousand dollars ($27,000), 
which was the amount of its indebtedness represented bv its said 
promissory note, for moneys so loaned to it, its above recited prom¬ 
issory note being a renewal note for one then discounted by said 
Bank for the benefit of the said association, then held by said Bank. 
No part of the said promissory note of June 20, 1908, has ever been 
paid, except the sum of $260.40 paid on Dec, 10, 1908, but the same 
is now r due and payable to the complainant, w T ho is now the ow r ner 
thereof, as above stated, with interest from its said date of June 20 
1908. 


5 5. The complainant further shows to the Court that, by 

reason of the very large number of persons who w T ere and are 
members of the said First Co-Operative Building Association of 
Georgetown, D. C., most of wffiorn are unknown to the complainant, 
it is impracticable to maintain an action at law against them for the 
recovery of the said sum of money, represented by the said promis¬ 
sory note, and wffiich is due. exclusive of all set-offs and just grounds 
of defense, from the persons w T ho compose said association, of wffiieh 
persons he avers the defendants of this suit are fairly representative, 
and he is advised, believes and avers, he, as a creditor of the said as¬ 
sociation, is entitled to have its assets, now T or as they may hereafter 
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come into the hands of the defendant W illiam E. Ambrose as its 
receiver, applied to the payment of its said debt, before any part 
thereof is legally or equitably distributable to the parties to the said 
equity cause of Cora Ball and others against the First Co-Operative 
Building Association of Georgetown, lb C., and others, the said cause 
being No. 27,845, Equity, now pending in this court, all the parties 
thereto being complainants, simply, as stockholders or partners in 
the said association. 

As this complainant is advised, believes, and therefore a\ers, it is 
further necessary that his suit to recover upon the said promissory 
note must necessarily be brought in a court of equity, because of the 
fact that he, himself, is a member of the said The First Co-Operative 

Building Association of Georgetown, D. C. 

Wherefore, and because he is without adequate remedy at law, 

the complainant prays as follows: 

6 1. That J. Barton Miller. George Freeman, William A. 

Cunningham, Albert B. Jackson, and W illiam E. Ambrose, 
Receiver, may bo served with process, made parties defendant to this 
cause, and required to answer the exigency of this bill. 

2 . That, during the pendency of this suit and until final deter¬ 
mination thereof, the defendant William E. Ambrose, receiver, may 
be enjoined and restrained from distributing any assets of the kirst 
Co-Operative Building Association of Georgetown, D. C., among its 
stockholders, or any of them, and from applying the same for any 
purpose whatsoever other than the payment of the complainants 

claim against the said asociation. . 

3 That all the assets of the said building association or so much 

thereof a< mav be neeessarv for the purpose, may under the older, 
direction and decree of this honorable court, be applied to the pay¬ 
ment of its said promissory note of twenty-seven thousand dollars 
($27,000), with interest from June 20, 1908. 

4. That the complainant may have such other and further rebel 


as 


the nature of his case may require. 


S. THOMAS BROWN, 

Bv CHAS. II. CRAGIN. 

•/ 


CHAS. H. CRAGIN, 

J. J. DARLINGTON, 

Atfys for Pl’t’ff. 


District of Columbia, ss: 


I Charles H. Cragin, on oath say that I am the attorney of S. 
Thomas Brown, the complainant in the above-entitled cause, 
7 and make this affidavit on his behalf as his attorney and 
agent: that I have read the foregoing bill of complaint, 
signed bv the said complainant, by myself as his attorney, and know 
the contents thereof; that the allegations therein set forth as of per¬ 
sonal knowledge are true, and that those set forth on information 
and belief I believe to be true. 

and g TH0MAg B ROWN, 

By CHAS. H. CRAGIN, Att’y. 
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Subscribed and sworn to before me, this 21st day of July 1911 

J. R. YOUNG, Clerk , 

By F. W. SMITH, Asst Clerk. 

Demurrer of Defendant William E. Ambrose. 

Filed August 18, 1911. 

******* 

The defendant, W illiam E. Ambrose, Receiver, by protestation, 
neither confessing nor acknowledging all or any of the matters and 
t mgs in the said plaintiff’s bill of complaint to be true in such 
manner and form as the same are therein set forth and alleged, de¬ 
murs thereto, and for cause of demurrer says: 

1 * J hat the plaintiff has not in and by his said bill stated or 
shown that lie has obtained leave of this Court to exhibit his said 
bill against tbis defendant as receiver. 

2 . That the plaintiff has not in and by his said bill made or stated 
such a case as doth or ought to entitle him to any relief as is thereby 
sought from, or against this defendant. 

3. That the plaintiff has not, in or by his said bill stated 
or shown any facts showing that a cause of action exists 
against this defendant that arose within three vears last past before 
bringing this suit. 

4. That the plaintiff has not in and by his said bill stated or 
shown any facts in excuse of the great delay in bringing *uit which 
is shown on the face of the said bill, and equity will not relieve 
against laches. 

5. And for other reasons to be >tated at the hearing. 

JAMES S. EASBY-SMITH, 

JNO. LEWIS SMITH, 

Attorneys for Defendant William E. Ambrose, Receiver. 


Decree Pro Confesso. 

Filed October 9, 1911. 

******* 

It appearing that the defendants J. Barton Miller, George Free¬ 
man, William A. Cunningham, and Albert B. Jackson, were duly 
served with process on July 21, 1911, and that the appearance of 
the first named defendant was duly entered herein on the Second 
day of August, 1911, but no answer or other pleading has since been 
filed by him, and that neither of the said last named three defendants 
has entered his appearance herein, it is by the Court, this 9" day of 
October, 1911, adjudged and ordered that the Bill of Complaint be, 
and the same hereby is. taken pro confesso against all of said men¬ 
tioned four defendants. 

HARRY M. CLABAUGH, 

Chief Justice . 
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0 Decree Overruling Demurrer, etc. 

Filed February 9, 1912. 

******* 

This Cause coming on to be beard on the demurrer of the detv n 1 
ant William F. Ambrose, Receiver, to the bill of complaint therein, 
and having been argued by the Solicitors for the respective parties, 
and duly considered, it is thereupon by the Court, this 9" day of 
February, 1912, ordered that the complainant have leave to exhibit 
his bill nunc pro tunc against the said defendant, Receiver, as of the 
21st day of July, 1911. And it is thereupon further adjudged, 
ordered and decreed that the said demurrer be, and the same hereby 
is. overruled, with leave to said Receiver to answer said bill of com¬ 
plaint within ten davs from this date. 

HARRY M. CLABAUGH, 

Chief Justice. 


Decree pro Confesso Made Final against All Defendants Other than 

Ambrose. 

Filed February 23, 1912. 

****** * 

It appearing that by an order passed herein on the 9th day of 
October. 1911, the Bill of Complaint in the above cause was taken pro 
confesso against the defendants J. Barton Hiller, George Freeman, 
William A. Cunningham and Albert B. Jackson, and that no further 
action herein has been taken by either of said parties, it is 
10 bv the Court this 23rd day of February 1912, adjudged and 
decreed that said order be and the same is hereby made final 

against all of said four defendants. ^ q LAB a GH) 

Chief Justice. 


Answer of Defendant Wm. E. Ambrose, Receiver. 
Filed February 19, 1912. 


The defendant, William E. Ambrose, receiver, having asked and 
obtained leave to answer and defend, expressly saving to himself all 
manner of benefit or advantage of exception, or by way of demurrer, 
or otherwise to the manifold errors, uncertainties and imperfections 
contained in the bill of complaint exhibited against himself and 
others in the above entitled cause in answer thereto, or to so much 
thereto as he is advised it is material or necessary for him to answer 

says: 
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said biU admitS the allegations contained in the first paragraph of 

/\ I | ISV ''f nng ‘ he ^legations contained in the second paragraph of 
said hill this defendant admits that for many years prior to the 

Freeman p U y ’- 19 h 8 ’ the complainant and the defendants Miller, 
freeman Cunningham and Jackson, and a large number of other 

persons, to-wit, several hundred or more other persons, were asso- 
** . Inember ? of an unincorporated joint stock company, or parP 
nership in carrying on the business of a building and loan associa- 
tion and transacting the affairs usually incident to such busi- 
11 ness under the name of the First Cooperative Building and 

infnrmi 0 an A SS ? Cia - tl 0 n .u f G f r & e f° wn > D. C.; this defendant Being 
informed and believing that the said business was the investment bv 

members of said association of money in stock of said association and 

the lending of money so received to the members of said association 

and to other persons upon the security of real estate mortgages or 

deeda^of tnist or upon security of the stock owned by said members. 

1 his defendant is unable to admit or deny the allegation that in 
aid of their business the members of said association were in the habit 
ot borrowing large sums of money to be loaned to themselves and 
others upon the promissory note or notes from the Farmers and Me¬ 
chanics National Bank of Georgetown, and calls for strict proof of 
such allegations, if they be deemed material. This defendant be¬ 
lieves that- the promissory note for $27,000 dated June 20, 1908, as 
set forth in said paragraph of said bill was signed as appears upon 
the face of said note and delivered to the said Farmers and Mechanics 
Bank of Georgetown, D. C., but this defendant has no knowledge of 
the purpose for which said note was so signed and delivered except 
that he is informed and believes that it was signed and delivered for 
the purpose of taking up a similar note for the same amount; nor 
does this defendant know the purpose for which the antecedent note 
or notes were signed and delivered; nor has he any knowledge of the 
authority in fact or in law for the signing and delivering of said note 
of June 20, 1908, or its antecedent note or notes; and so far 
12 as concerns the signing and delivering of said note, and the 
authority in law and fact for so doing, this defendant calls 

for strict proof of all the facts and circumstances relating to the 
same. 


Further answering the allegations of said second paragraph of said 
bill*, tfris defendant is informed and believes, and avers upon infor¬ 
mation and belief, that the plaintiff S. Thomas Brown was at the 
time of the signing and delivering of said note of June 20, 1908, and 
for a long time prior thereto had been, one of the directors of the said 
Building Association. 

Answering the allegations contained in the last sentence of said 
second paragraph relating to the plaintiff’s ownership of said note of 
June 20, 1908, this defendant says that he has no knowledge of the 
facts therein alleged, and calls for strict proof of the same. 

3. In answer to the allegations contained in the third paragraph of 
said bill, this defendant believes all said allegations are true, but for 
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proof thereof refers to the pleadings and proceedings in the equity 

cause mentioned in said paragraph. 

4. Answering the allegations contained in the fourth paragraph 
of said bill, this defendant denies that the officers of said Association 
at its annual and other meetings reported to its members that its 
receipts and assets consisted in large part of promissory notes dis¬ 
counted by them for the raising of money for the purposes of the As¬ 
sociation. . i 1 x 1 iv/r 

This defendant says that in his annual report, dated May 

13 31. 1907, the Secretary and Treasurer of said Building As¬ 

sociation reported to its members that its receipts from dis-* 
counted notes during its existence had been $l,00o,050, and that dur¬ 
ing said period it had paid notes in the sum of $978,050 and that it 
then owed hills payable to the amount of $27,000; but this defendant 
avers upon information secured by him from the hooks of the said 
Building Association that the said figures did not mean that the said 
building association during its existence had borrowed more than one 
million dollars on discounted notes, but that said amount of 
$1,005,050 was made up of comparatively tew notes covering orig¬ 
inal loans and the repeated renewals of said notes. This defendant 
<sav« that the last report made by the secretary and treasurer of said 
building association was made under date of June 4, 1908 at which 
time he reported to said association that the total notes discounted 
during the historv of the association including renewals amounted to 
$1 236 300 and that the total of the notes paid and renewed during 
the*same period amounted to $1,209,300; the difference between the 
lad two figures being $27,000, and evidently being represented by a 
note for $27,000 of which the said note of June 20, 1908, is the re¬ 
newal In <aid report of June 4, 1908. there was no item among the 
liabilities covering hills payable. This defendant admits that so far 
a « he knows or has been able to ascertain no payment was made by 
«aid building association or bv him as receiver upon said promissory 
note of June 20, 1908, of $27,000. and says that on or about Decem¬ 
ber 10. 1908. the said Farmers and Mechanics Bank of 
14 Georgetown, having cm deposit to the credit of said Building 
Association the sum of $260.40, arbitrarily and without au¬ 
thority in law or in fact, attempted to credit upon said $27 000 note 
the said sum of $260.40 on deposit to the credit of said Building As¬ 
sociation. as aforesaid. . , . v rtl i 

5 This defendant savs that he is advised by counsel that the alle¬ 
gations contained in the fifth paragraph of said bill are in the nature 
of argumentative statements of conclusions of fact and conclusions 

of law which he is not required to answer. 

Further answering, • this defendants says, that even should the 
plaintiff be entitled to recover on said note out of the assets of said 
Building Association, he has not been able to realize, and, according 
to his bed information and belief, will never he able to realize, effi¬ 
cient assets to pay the amount claimed by the plaintiff on account of 
said note, and the costs, allowances, and expenses incident to said 
receivership, and the other liabilities of said Association; and al¬ 
though there appears to be no reason why he should now give in an- 
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swer to any of the allegations of said bill an itemized statement of the 
nnancial condition of the affairs of said Association and cannot do so 
until his costs, allowances, expenditures, and accounts have been ex¬ 
amined, taxed, fixed, allowed and passed by the Court of which he is 
receiver, he now expressly reserves the right to show such financial 
condition if, when and as it may become necessary for him so to do. 

And now haying fully answered, this defendant prays to be hence 
dismissed with his reasonable costs. 

JNO. LEWIS SMITH, ™' K AMBR0SE - 

J. S. EASBY-SMITH, 

Att’ys for Deft. - 

15 District of Columbia, ss: 

I, William E. Ambrose, on oath say that I have read the foregoing 
petition signed by me and know the contents thereof; that the alle* 
gations contained therein set forth of mv personal knowledge are 

true and those set forth on information and belief, I believe*to be 

true. 

WM. E. AMBROSE. 

Subscribed and sworn to before me this 17th dav of Februarv 
A. D. 1912. - 

[seal.] RALPH B. FLEHARTY, 

Notary Public, D. C. 

Replication. 

Filed February 23, 1912. 

****** * 


The Plaintiff hereby joins issue with the defendant William E. 
Ambrose, Receiver. 

CHAS. IT. CRAGIN, 

J. J. DARLINGTON, 
Attorneys for Plaintiff. 


Petition to Substitute Executors for Plaintiff Brown. 

Filed March 25, 1913. 

******* 

The petition of William E. Ambrose, Receiver, one of the defend¬ 
ants, in the above entitled cause, respectfully shows to the Court: 

That since the filing of the Bill in the above cause, July 
16 24th, 1911, and before final hearing, the plaintiff therein, S. 

Thomas Brown, departed this life, in the District of Colum- 

2—2604a 
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bia, trusted on or about the 22nd day of February 1913—leaving 
a last will and testament and codicil thereto, by which he appoints 
his son William T. Brown of said District, and the National Savings 


and Trust Co., a body corporate of said District, executors, which said 
last will and testament and codicil were, on the 3rd day of March, 
1913, duly admitted to probate and record, and on the 5th day of 
March, 1913, letters testamentary were duly issued to said executors, 
by the Supreme Court of said District. 

Your petitioner therefore prays: 

That process may issue requiring the said William T. Brown and 
the National Savings and Trust Co., executors, to appear and be made 
parties plaintiff in said suit in the place and stead of the said S. 
Thomas Brown, deceased. 

And that he may have such further or other relief as to the Court 

%j 


mav seem proper. 

WM. E. AMBROSE, Receiver. 

J. S. EASBY-SMITH, 

Attorney for Petitioner. 


District of Columbia, ss: 

I do solemnly swear that 1 have read the above petition by me sub¬ 
scribed and know the contents thereof and that the facts therein 

stated are true. __ 

WM. E. AMBROSE. 


Subscribed and sworn to before me 
[seal.] 


this 21st day of March, 1913. 
THEODORE BLOCK, 

Notary Public J D. C. 


17 Answer of Executors. 

Filed March 25, 1913. 

******* 

The Joint and Separate Answer of William T. Browm and the Na¬ 
tional Savings and Trust Co., executors of the last will and testa¬ 
ment and codicil thereto of S. Thomas Brown, plaintiff, to the 
Petition of William E. Ambrose, Receiver, defendant. 


We admit as true the allegations of said Petition and consent to 
being made parties plaintiff in said suit, in the place and stead of S. 
Thoma< Brown, original plaintiff, deceased, as therein prayed. 

WM. T. BROWN, 

r se\l 1 NATIONAL SAVINGS AND TRUST 

L COMPANY, 

By WM. D. IIOOVER, President, 

Attest: Executors. 

CHARLES E. NYMAN, Secretary. 


CHAS. H. CRAGIN, 

J. J. DARLINGTON, 

Attorneys for Executors. 
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Order. 

Filed March 25, 1913. 

******* 

Upon consideration of the Petition of William E. Ambrose Re¬ 
ceiver, defendant, and the Answer thereto of William T Brown and 
the National Savings and Trust Co., executors, it is by the Court, 
this 2«>th day of March, 1913, adjudged and ordered that said named 
executors be and they are hereby made parties plaintiff in the 
abo\e Suit, in the place and stead of S. Thomas Brown, orig¬ 
inal plaintiff therein, deceased. 

JOB BARNARD, Justice. 


Opinion. 

Filed April 11, 1913. 

******* 

The bill in this case was filed by S. Thomas Brown, but before 
the case was heard he departed this life, and the cause has been re¬ 
vived in the names of his executors. For convenience, however, I 
will retain the original title of the bill. 

All the defendants, except Ambrose, are sued on behalf of them¬ 
selves and other meml>ers of an unincorporated joint stock company 
known as the First Cooperative Building Association of Georgetown, 
D. C., the members of which association are too numerous to bring 
in as defendants. The defendant, William E. Ambrose, is sued as 
the receiver of said association. 

The complainant and the defendants, other than the said receiver, 
were associated together with a large number of other persons, in 
conducting the business of the said building association, and for the 
purposes of their said business had for a number of years borrowed 
money of the Farmers & Mechanics National Bank, Georgetown, 
D. C., and on June 20, 1908, being then indebted to said bank in the 
sum of $27,000, gave a note therefor, due in one month, signed by 
the President, and Secretary-Treasurer of the said associa- 
19 tion. 

That the complainant subsequently became the holder and 
owner of the said note, the same being endorsed to him by said bank, 
he having paid therefor $25,000 on November 1, 1910. 

That June 6, 1908, a bill was filed by certain stockholders in said 
building association, praying for the dissolution of the said associa¬ 
tion, and the appointment of a receiver, and the winding up of its 
affairs, and distribution of its assets among the persons interested 
therein; and in that proceeding the defendant, Ambrose, was ap¬ 
pointed receiver, and having duly qualified, he took possession of 
the assets of said association, and now holds the same. 
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That the affairs of said association were reported by the Board of 
Directors to the stockholders at the annual meetings, and from such 
reports the stockholders were, or ought to have been, aware of the 
said indebtedness to said hank. 

That no part of the said indebtedness has been paid. That the 
said moneys having been borrowed for the benefit of the stock¬ 
holders, the complainant claims that he is entitled to receive toward 
the pavment thereof any available assets that now are, or may here- 
after come, into the hands of the receiver, before any distribution 
is made thereof to the stockholders of the said association; and he 
prays for an injunction, to restrain the receiver from distributing 
the said assets, and that he may have a decree directing the receiver 
to pay the same to him, to satisfy the said note and interest. 
20 The defendants, other than the receiver, allowed a decree 

pro confesso to go against them, which was made final; and 
the receiver filed an answer, in which he denies that the officers of 
the said association at its annual and other meetings reported to its 
members that its receipts and assets consisted in large part of prom¬ 
issory notes discounted by them for the raising of money for the pur¬ 
poses of the association. 


Tie disclaims any knowledge of the course of dealing of the said 
association prior to his becoming receiver, except such knowledge as 
he has gained from such records as have come into his hands; and 
says that he has not realized, and from his best information will 
never be able to realize, sufficient assets to pay the amount claimed 
by the plaintiff on account of said note, and the costs, allowances, 
and expenses incident to said receivership, and the other liabilities 
of said association. 

Issue was joined on the answer of the receiver, and proof taken, 
and the case lias now been heard on the merits. 

The complainant, S. Thomas Brown, being an officer of the said 
bank and also of the said building association, and deeming it ad¬ 
visable to avoid litigation, if possible, paid the bank $25,000 for the 
note on which he was liable as a stockholder and director with the 
other members of the building association, lie then become the 
holder of that note, which was payable by the association, and there¬ 
fore became both the payee and the payor, so to speak, of the same 


obligation. 

21 Tt therefore seems eminently proper that he should have 

instituted this proceeding by a bill in equity, in order that the 
rights of himself personally, and of the association, in which he was 
an officer, could lie properly protected. This predicament is suffi¬ 
cient to give the court of equity jurisdiction in the premises, and 
having assumed jurisdiction, bv reason of this situation, the court 
will undertake to adjust the rights and equities of the parties so com¬ 
pletely as it may be able to do. 

Tt appears in evidence that the said building association amended 
its constitution before the filing of the bill herein, before the making 
of said note, and before the appointment of a receiver, by adding Sec¬ 
tion 4 in Article 9, whereby it was provided that the Board of Direct¬ 
ors were authorized to borrow sufficient funds from time to time for 
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the purpose of meeting demands for advances or withdrawals, when- 
e\er the funds were not sufficient therefor; and that such loans so 
made should be a lien upon and paid out of the receipts and assets 
of the said association, before distribution among the stockholders. 

It appears from the testimony in this case that the debt represented 
by the note held by the complainant is the only indebtedness of the 
sud association, and under the terms of this amended constitution, 
the court is of the opinion that it is entitled to be paid before distribu¬ 
tion is made among the stockholders. 

Of course, the proper charges and expenses for which the receiver 
may be entitled to credit, should be first paid from the funds 
22 in the receiver’s hands; but after such proper charges are de¬ 
ducted from the assets and moneys held by him, the com¬ 
plainant should be entitled to receive the amount of his note, and in¬ 
terest. 

The Court is of the opinion that the receiver cannot question the 
t, i i ^ ^ ^ Association to borrow money to pay off withdrawing 

stockholders; and being of the opinion that the stockholders of the 
association have ratified and confirmed the action of the directors, in 
borrowing money from time to time for that purpose, before the 
amendment to the constitution, and the note in suit being made, on 
settlement with the bank, after said amendment ; it seems clear that 
the complainant is entitled to the relief prayed. 

JOB BARNARD, Justice. 


Final Decree. 


Filed April 14, 1913. 


This cause coming on to be heard upon the pleadings and the evi¬ 
dence, and having been argued by the solicitors for the complainant 
and for William E. Ambrose, receiver, respectively, and duly con¬ 
sidered, it is thereupon by the Court, this 14tli day of April, 1913, 
adjudged, ordered and decreed that, to the extent of Twenty-five 
thousand ($25,000.00) Dollars, with interest thereon from the 1st 
day of November, 1910, the claim of the complainant set forth in the 
bill, represented by the promissory note executed by The First Co¬ 
operative Building Association of Georgetown, D. C., for 
23 Twenty-seven thousand ($27,000.00) Dollars, dated June 
20, 1908, and payable one month after its date to the order of 
The Farmers and Mechanics’ National Bank of Georgetown, D. C., 
with interest at the rate of five (5) per centum per annum, be and 
the same hereby is, made a first lien upon all the assets of the said 
The First Cooperative Building Association of Georgetown, D. C., 
which now are or which may hereafter come into the hands of the 
defendant William E. Ambrose, receiver, and to have priority over 
the claims of the stockholders of the said Building Association, and 
of each and every of them, upon the assets of the said Association, 
subject, however, to all the taxable court costs in this cause and in 
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Equity cause No. 27845, and to such allowances to the receiver for 
his costs and expenses as the Court may hereafter determine. 

JOB BARNARD, Justice. 

From the foregoing decree the defendant Ambrose in open court 
noted an appeal, and the bond for costs is fixed at One hundred dol¬ 
lars. 

JOB BARNARD, Justice. 


Memoranda. 

April 20, 1913—Bond of Defendant No. 5 on appeal for $100. 
approved and filed. 

June 12, 1913.—Order extending time to file transcript of record 
to, and including the 30th day of June, 1913, filed. 

24 June 27, 1913.—Order further extending time to file tran¬ 

script of record to, and including the 30th day of July, 1913, 

filed. . . - 

July 25. 1913.—Order further extending time to file transcript ot 

record to, and including the 30th day of September, 1913, filed. 


Assignment of Errors. 

Filed September 5, 1913. 

***** * * 

1 The Court erred in overruling the demurrer of the defendant, 
Ambrose, Receiver, for each and all the reasons set out upon the 

face of said demurrer. . G 

2. The Court erred in granting the plaintm, on February », 

1912 leave nunc pro tunc to exhibit his bill against the defendant 
Ambrose, Receiver, as of the 21st day of July, 1911. 

3 The Court erred in passing its final decree whereby the claim 
of the plaintiff to the extent of $25,000 with interest from November 
1 1910 was decreed to l>e a lien on the assets of the association of 

,hkh ,h. defendant Antbn. EASBY . SM , m 

Attorney for Defendant Ambrose, Receiver. 

25 Designation of Record. 

Filed September 5, 1913. 

******* 

In preparing the record on appeal in the above entitled cause the 

Clerk will please include: 

1. Bill of complaint. . , 

2 Demurrer of the defendant W illiam E. Ambrose, Receiver. 

£ Order of October 9, 1911, pro confesso against the defendants 
other than Ambrose, Receiver. 
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4 Decree of February 9, 1912, overruling the demurrer of de¬ 
fendant Ambrose Receiver; granting plaintiff leave nunc pro tunc 
as of July 21, 1911, to exhibit bis bill against the defendant Am¬ 
brose, Receiver, and giving leave to said Receiver to answer the bill 
of complaint within ten days. 

5. Order making pro confesso final against all defendants other 
than Ambrose, Receiver. 

b. Answer of the defendant Ambrose, Receiver. 

7. Replication. 

! of defendant, Ambrose, Receiver, to substitute for the 

plaintiff Brown, his executors. 

9. Answer of Executors to foregoing petition. 

10 . Order of March 25, 1913, substituting executors in place of 
Brown, original plaintiff. 

11. Final decree with note of appeal and bond for cost 
fixed. 

2 b 12. Memorandum of cost bond approved and filed. 

n A , a 13 ' °f der exten ding time to file transcript of record in 

Court of Appeals. 

14. Assignment of errors. 

15. This designation. 

J. S. EASBY-SMITH, 
Attorney for Defendant Ambrose, Receiver. 


27 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
Zb, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copv of which is made 
part of this transcript, in cause No. 30340 in Equity, wherein Wil¬ 
liam T. Brown et al. Executors are Plaintiffs and J. Barton Miller 
et al. are Defendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 

It? ooi Pai< ? <? ourt ’ , at the Cit > r of Washington, in said District, 
this 22d day of September, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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In the Supreme Court of tlie District of Columbia. 

Equity. No. 30340. 

S. Thomas Brown, Plaintiff, 
vs. 

J. Barton Miller et al., Defendants. 

Agreed Digest of Testimony. 

S. Thomas Brown, plaintiff. 

Direct examination: 

lie has been President of the Farmers & Mechanics National 
Bank of Georgetown for past 10 years; is 85 years old. Was a di¬ 
rector of the First Co-Operative Building Association of George¬ 
town for past 12 or 15 years, and is a stockholder therein; attended 
the annual stockholders' meetings of the association and the monthly 
meetings of the hoard of directors very regularly. The order of busi¬ 
ness at the annual meeting was for the Secretary first to read the 
minutes of the former annual meeting twelve months back, which 
was acted upon by the stockholders themselves and approved. The 
defendant, J. Barton Miller had been the Secretary for a good many 
years, and he kept the minutes; that is “he was doing some writing 
all the time, but 1 never went around to look at what he was writ¬ 
ing.” These minutes were all lost. Annual reports for years 1901, 
1903, 1904, 1906, 1907 and 1908 shown witness and identified. 
These reports were all read at these respective annual meetings of 
the stockholders, as embracing what had been done by the association 
during the preceding year, among which reports were the following. 

29 Nineteenth Annual Report of the First Co-operative Building 

Association of Georgetown, D. C. 


May 31, 1901. 

To the Stockholders. 

Gentlemen: We have the honor to submit the following exhibit 
of the financial condition of the Association at this date, May 31, 
1901: 

Receipts. 


Stock . $1,242,989.84 

Return of advances. 320,860.73 

Settlements . 684,417.45 

Interest . 206,194.35 

Fines . 2,098.1c 

Insurance and Sundries. 4,528.24 

Discounted notes . 197,000.00 


$2,658,088.76 
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Disbursements. 
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Advances . $1,314,645.22 

Kedemption of Stock. 919 413 92 

Interest on stock redeemed. 150,525.83 

Management; being salaries, finance, 
and valuation committees, attor¬ 
ney, rent, books, &c., (for 19 

y ears ) . 57,218.18 

Discounted notes. 197 qqo 00 

Safe and office furniture, insurance, 
interest on discounted notes, sun- 

dries . 10,395.80 

30 


(#) Cash in bank (Farmers’ & Me¬ 
chanics’ National) and in office 
(less checks out $473.13). 8,889.81 

Total . $2,658,088.76 

(#) Above amount of cash in bank purchased by stockholders 
and awaiting the perfecting of titles. 

Assets. 


Advances outstanding.$309,367 04 

Interest due. 31,428.55 

Due on stock, (Insurance, $295.05). . . 39,207.25 

Safe and office furniture. 2 000.00 

Bills receivable and interest. 1 750 00 

Real estate ..! 3,000.00 

Cash in bank and office. 8 889 81 

Tax certificates.. 557.40 


$396,200.05 


Liabilities. 

Amount paid on 667-7/10 shares of 


8 th, 9th, 10th, 11th, 12th, 13th and 

14th series.$120,186.00 

Amount paid on 285-9/10 shares of 

15th series. 42,885.00 

Amount paid on 346-5/10 shares of 

16th series. 41,580.00 

Amount paid on 270 shares of 17th 

series (paid up 43 shares). 7,740.00 

Amount paid on 494-7/10 shares of 

18th series (paid up 128 shares)_ 23,040.00 

Amount paid on 671-1/10 shares of 
19th series (paid up 249 shares)_ 44,820.00 

3—2604a 
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31 

Advance payments on monthly shares. 487.50 

Total . $354,853.50 

Surplus . $41,346.55 


Stock Account. 


Series. 


Original Advanced lie- 
shares. on. deemed. 


Settled. 


Matured 
stock not 
redeemed. 


Shares 
participat¬ 
ing in the 
profits. 


8-9-10-11-12-13-14. 

15th series. 

16th series. 

17th series. 

18th series. 

19th series. 


5,088 

512.3 

801 

58.3 

835 

74.8 

819 

61.1 

983 

103.4 

1,086 

48.4 


3976.2 444.1 

491 24.1 

467.7 20.8 

488.2 17.8 

352.3 8 

163.9 2 


667.7 . 

. 285.9 

. 346.5 

. 313 

. 622.7 

. 920.1 


Value of each share, 8th series. 
Value of each share, 9th series. 
Value of each share, 10th series. 
Value of each share, 11th series. 
Value of each share, 12th series. 
Value of each share, 13th series. 
Value of each share, 14th series. 
Value of each share, 15th series 
Value of each share, 16th series 
Value of each share, 17th series 
Value of each share, 18th series. 
Value of each share, 19th series. 


$290.36 
280.80 
271.44 
243.72 
229.20 
215.54 
• 207.15 
165.25 
129.80 

95.50 

62.50 

30.65 


32 The stockholders are congratulated on the financial success 

and prosperity of the Association. 

Respectfullv submitted, 

.T. BARTON MILLER, Secretary. 

GEO. W. KING, Treasurer. 

Georgetown, I). C., May 31, 1901. 

The undersigned have examined the accounts of the Secretary and 
Treasurer and found the above report to he a true statement of the 
transactions of the Association for the year ending Ma\ 31, 1901, and 
supported by proper vouchers. J0gEpH R LEEj 

A. GREENLEES, 

Finance Committee. 
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Office First Co-Operative Building Association, 

No. 1325 Thirty-second Street. 

Washington, D. C., May 31, 1901. 

To the Stockholders: 

The Association declares this year a dividend of five per cent on 
matured stock. No investor acquainted with the condition of the 
money market could hope for more. This is regarded as a most ex¬ 
cellent showing. In the face of an over-supplied market, to be able 
to declare a net dividend of 5 per cent on the amount invested, ar¬ 
gues well for careful handling of Association funds. We have earned 
and distributed 5 per cent among the shares of the 14th series, 

33 reserving the 4 per cent dividend to which the unmatured 
shares are entitled. 

We are sound and ready to meet our obligations at all times. Our 
reputation for punctuality in payment is well known. 

Our funds are kept invested in first deeds of trust on District real 
estate. Fluctuating stock markets and general Wall Street condi¬ 
tions give us no concern. 

Each share of the 14th series is worth $207.15. While this 
amount is at vour disposal, it is not necessary, as some believe, to draw 
it. The whole of your deposit may remain and draw interest at the 
rate of 4 per cent a year, or you may buy as many paid-up shares 
as $180.00 is contained in the amount due you and take the balance 
to meet such small obligations as you may wish to pay off. 

These paid-up shares require no monthly payments and will 
participate in the full earnings at the expiration of the Sixth year 
from June 1, 1901. 

This paid-up investment feature is appreciated by all who have 
been made acquainted with it, and we heartily recommend it to 
those who have idle money lying in bank and to those who look to 
the Association officers to advise them as to the best way to build up 
the fund they are laying aside to be used on “the rainy day.” The 
Directors of the Association meet regularly to consider the business 
and methods employed in managing the funds and to institute such 
new ideas as changed financial conditions may suggest. 

The twentieth series subscription books are now open. Increase 
your own monthly deposit and show your friend how to develop that 
independent spirit and secure feeling that belongs to even’ man who 
owns a home or has a snug sum laid by. 

34 ARCHIBALD GREENLEES, 

JOSEPH H. LEE, 

Finance Committee. 
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Officers. 

A. B. Jackson. President. 

II. G. Wagner, Vice-President. 

George W. King, Treasurer. 

J. Barton Miller, Treasurer. 


Directors. 

S. Thomas Browne. W. F. Gibbons. 

George Freeman. II. P. Gilbert. 

W. A. Cunningham. Daniel Johnson. 

John Fleming. 

Fi nance Co mmittec. 

Arch’d Greenlees. Joseph II. Lee. 

Valuation Committee. 

W. Riley Feeble. Wm. A. Hutchins. 

R. W. Darby. 

Attorney. 

Jesse H. Wilson. 


35 Twentu-xixth Annual Deport of the First Co-Operative 
Building Association of Georgetown, D. C. 

June 4. 1908. 

To the Stockholders. 

Gentlemen: After an exhaustive and detailed examination of the 
transactions of the First Co-Operative Building Association, we here¬ 
with submit for your inspection the financial condition of the Asso¬ 
ciation, being a careful resume to this date. 

Receipts. 


Total amount received on Stock since the Associa¬ 
tion’s organization . $1,920,489.20 

Total amount returned on loans made in monthly 

payments . 468,969.46 

Total amount returned in bulk on loans made (Set¬ 
tlements) . . . 890,522.13 

Total amount received as interest. 286,555.76 

Total fines received.. • • 2,098.15 

Total amount received from Insurance, sundries, 

taxes, etc. .••.••• 6,473.56 

Total notes discounted during history of Association, 

including renewals . 1,236,300.00 


Total. $4,811,388.26 
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Disbursements. 


Total loans made. 

Total value of stock redeemed. 

Total interest paid on stock redeemed and inter¬ 
est on note. 

Management, being salaries, Finance and Valuation 
Committees, rent, books, printing, stationery, etc. 
(for 25 yrs.).. 


Total amount expended, under above bead 
the year just closed: 

Rent, to April 1st, 1908. 

Rent for April and May at $17.50. ... 
Salary of Secretary: 

9 months at $100. 

3 months at $90. 

For clerk . 

President . 

Directors. 


, during 

. . $360. 
.. 35. 


900. 

270. 

241. 

210 . 

36. 


Books, fuel, advertising, lighting, janitor, telephone, 
remodeling office, stationery, postage, Finance 
Committee, Attorneys’ fees, 1,553.96. 


36 


$1,537,783.17 

1,705,212.47 

256,962.37 

83,712.62 


3,595.96 


Discounted notes paid and renewed. $1,209,300.00 

Total amount expended during 26 years for safe and 
office furniture, insurance, personal tax and inci¬ 
dentals of every description. 14.578.93 

Balance as per cash book. 242.74 


Total . $4,811,388.26 

Assets. 

Loans and interest due, including taxes and insur¬ 
ance paid by Association and charged to loans. . . . $212,207.77 

Safe and Office furniture. 500.00 

Real estate (equity in). 4,000.00 

Cash in bank and office. 842.74 

Rent due Association. 50.00 


Total . 217,600.51 

Liabilities. 

Total amount paid in on all stock held in the Associa- 
ciation, monthly, matured, special and paid up and 
including bills payable and interest due on same 

to June 1, 1908..'. $181,138.17 

Amount of checks outstanding, not presented for pay¬ 
ment . 600.00 


Surplus 


$181,738.17 

$35,862.34 
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Stock Account. 


Value of each share, 8th series, matured. $355.88 

Value of each share, 9th series, matured. 346.72 

Value of each share, 10th series, matured. 336.96 

Value of each share, 11th series, matured. 303.48 

Value of each share, 12th series, matured. 287.66 

Value of each share, 13th series, matured. 273.39 

Value of each share, 14th series, matured. 265.11 

Value of each share, 15th series, matured. 256.83 

Value of each share, 16th series, matured. 248.55 

Value of each share, 17th series, matured. 240.27 

Value of each share, 18th series, matured. 231.99 

Value of each share, 19th series, matured. 223.71 

Value of each share, 20th series, matured. 215.43 

Value of each share, 21st series, matured, (monthly). 207.15 

Value of each share, 22d series, monthly. 165.20 

Value of each share, 23d series, monthly. 129.85 

Value of each share, 24th series, monthly. 95.50 

Value of each share, 25th series, monthly. 62.55 

Value of each share, 26th series, monthly. 30.65 


37 Paid up shares entitled to 4 per cent interest from date of 

subscription. 

Paid up and monthly shares in the 21st series entitled to 5 per 
cent. 

To the Stockholders: 

The Auditing and Finance Committee has made an examination 
of the account of the First Co-Operative Building Association— 
the individual investors’ accounts and the borrowers’ accounts and 
respectfully report that the securities consist solely of first mortgages 
on real estate in the District of Columbia, and a few advances made 
upon stock of the Association. The title to every property taken as 
securitv has been carefullv examined bv Mr. Jesse PI. Wilson, for 
many years connected with the Real Estate Title Insurance Com¬ 
pany and a title examiner of high repute. Property was personally 
inspected by a competent valuation committee. As an evidence of 
the care and the precaution that has characterized every transaction 
we herewith report that in not a single instance has the Association 
ever lost a dollar. There are 430 investors in this copartnership and 
172 borrowers. 

The management has been found very conservative and econom¬ 
ical. The Directors have over $100,000 invested in the Institution. 
They have drawn no money from the Institution during all this 
stringent period but have directed the redemption of the shares of 
other stockholders, as funds on hand permitted. They have made 
extraordinary efforts to meet the demand and have provided ways 
and means for the redemption of over $100,000 worth of stock since 
the last annual meeting. They serve the stockholders without com¬ 
pensation. 
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We find that your Secretary, J. Barton Miller, has been working 
unusually faithful to the trust reposed in him. He has worked 
night and day to facilitate the members’ convenience. Your Direct- 
ors have recognized his judgment and supported him unani- 
38 mously. He has been faithful to the trust committed to him 
and deserves the support and confidence of every stockholder 
in the Association. 

W e recommend a return to normal conditions. W ithdraw your 
applications, unless money is urgently needed, pay your dues—and 

take new stock. A normal demand with normal recepits can always 
be met. 

Respectfully, 

EDGAR FRISBY, 

JOS. H. LEE, 

Finance and Auditing Committee. 
Officers. 

H. G. Wagner, President. 

H. P. Gilbert, Vice-President. 

J. Barton Miller, Seeretarv. 

Directors. 

S. Thomas Brown. H. P. Gilbert, 

George Freeman. Daniel Johnson. 

W r . A. Cunningham. John Fleming. 

Finance Committee. 

Prof. Edgar Frisby. Joseph H. Lee. 

A ttorney. 

Jesse H. W r ilson. 


39 It is agreed by and between counsel that the said reports 

for the years 1903, 1904, 1906 and 1907 are similar to the 
foregoing reports of 1901 and 1908 in manner, scope and contents, 
and contain, respectively, the following figures concerning dis¬ 
counted notes: 

“Discounted Notes.” 

Received. Paid. 


1903 . $4*24,500.00 $418,500.00 

1904 . $533,500.00 $523,000.00 

1906 . $813,500.00 $972,000.00 

1907 . $1,005,050.00 $978,050.00 


It is further agreed by and between counsel that said reports con¬ 
tain no information concerning discounted notes or borrowed money 
except the foregoing figures. 
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40 There were always present at these meetings a sufficient 
number of stockholders to constitute a quorum. Recalls 

the items embraced in these reports as read, of “hills receivable” and 
“bills payable.” Attention of witness called to these two items in the 
annual report of May 31, 1001, under the head of “receipts” “dis¬ 
counted notes”. $107,000, “disbursements, discounted notes” $197,- 
000. They refer to the notes that were discounted the preceding 
year at the Farmers A Mechanics National Bank and were afterwards 
paid. The association borrowed no money from any other bank, 
and kept no account at any other hank that he knew of. In the 
same way, the report read at the annual meeting of May 30, 1903, 
shows receipts for year ending then, to have been $425,500, and dis¬ 
bursements, “discounted notes $1 IS.500”, which was for money bor¬ 
rowed from the Farmers A Mechanics National Bank and curtails 
paid; that is, the association had paid back to the bank all it had bor¬ 
rowed from it. except $6,000. These annual reports all offered in 
evidence, marked Plaintiff's Exhibit- 1 to 6, inclusive. Those for 
years 1901, 1903 and 1904 identified by the witness, and those for 
years 1906, 1907 and 1908 it was stipulated by counsel that “the tes¬ 
timony of the witness as to the reports of the first three years named 
shall apply in like manner to the subsequent reports, subject to the 
correction that the total amount of discount represents not the dis¬ 
count for a single year, but discounts and renewals for the entire his¬ 
tory of the association.” These reports were always read at the an¬ 
nual meetings of the stockholders, and no objection was ever made 
by anyone to the borrowing of .his money. Never heard of any ob¬ 
jection from any source ever being made to the borrowing of the 
money. The Secretary took a record of them on his books and at 
the next meeting they were generally read off and approved by the 
sanction of tlie board. Whenever there was more demand 

41 for withdrawals than the association had the money to pay, 
they would come down to the bank and borrow a certain 

amount of money to make up enough money to pay off the amount 
of the number of persons who wanted to withdraw their stock, and 
the bank made such an agreement with Mr. King, its former treasurer, 
to make such loans, short loans, as they required this money to payoff. 
The amount borrowed went to the credit of the First Co-Operative 
Building Association at the Farmers A Mechanics National Bank, 
and it was disbursed by check signed by the Secretary and Treasurer. 

Mr. George \V. King, the former Treasurer, died March 21, 1906* 
after which the checks were signed by the President and I. Barton 

Miller as the Secretary-Treasurer. 

The amount due the bank in June, 1908, was $27,000 some hun¬ 
dred dollars, which represented several notes then consolidated into 
one. and was renewed monthly by the association paying the interest 
until the association went under. He took that note up by paying 
the bank $25,000 for it. Produces the note which is copied into 
the record and which reads as follows: 

$27,000.00. “Washington, D. C., June 20, 1908. 

One month after date for value received The First Co-Operative 
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Building Association of Georgetown, 1). C., promises to pay to the 
order of the Farmers & Mechanics National Bank of Georgetown, 
D. C., Twenty-seven thousand (27,000.00) dollars at the office of 

annum' k ’ ul,tl interest thereon at the rate of five (5) per cent per 

FIRST CO-OPERATIVE BUILDING ASSO¬ 
CIATION OF GEORGETOWN, D. C. 

By JOHN FLEMING, President. 

J. BARTON MILLER, Sect’>j-Treas.” 

SO „ (Endorsements on hack of note:) “5038. First Co-Op. 

42 Buik Assn. 27,000. 112.50. July 20, 1908. The First 

Co-Operative Bldg. Ass n of Georgetown by J. Barton Miller 
Secy- Treas - Dec. 10/1908, by cash $260.40. Without recourse! 
r* tit cA Mechanics National Bank of Georgetown, D C bv 

C. W. Edmonston, Cashier.” * ” 


. Counsel for receiver admits the signatures thereto of John Flem- 
1 resident, and J. Barton Miller, Secretary and Treasurer, but 
objects to the introduction thereof in evidence “on the ground that 
there is no pioof of the authority of the association or its directors or 
officers to execute or issue the note.” He paid for the note bv giving 
his check therefor, as follows: 


No. 3158. Washington, D. C., November 1, 1910. 

The Faimers & Mechanics National Bank of Georgetown. 

Pay to the order of the Farmers & M. Nt. Bank of Georgetown 
Twenty-five thousand 00/100 Dollars for take up note of the 1st 
Co-op. Building Asst, of Georgetown, D. C. 

S. THOMAS BROWN 

$25,000.00/100.” 


(The word “Paid” being perforated through the check.) 

Nothing has been paid on the note, and he claims the amount lie 
paid, $25,000, with interest from November 1. 1910. the date of the 
check. The Board of Directors passed a resolution that the Secre¬ 
tary-Treasurer or the Treasurer should borrow such an amount of 
money to pay off these withdrawals from the Farmers & Mechanics 
National Bank. He was certain at the time that it was done that it 
was entered in the minutes of the association, but he did not go 
around to read it. 

43 W illiam F. Gibbons, Daniel Johnson, John Fleming and 
George W. King, former officers of the association, have all 

died. 

Cross-examination: 

By withdrawals witness means the act of a stockholder of the asso¬ 
ciation in applying to and receiving from the association the value 
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of his stock, or so many shares thereof as he desired to surrender,—in 
other words to cash in. 

Witness was a director right straight through from 1901 until 1908. 
Witness does not remember, even approximately, when any of the 
resolutions were adopted to borrow money from the Farmers & Me¬ 
chanics National Bank to pay withdrawals. lie can state the mem¬ 
bers of the hoard when the first resolution was adopted, but cannot 
tell the date of it. That resolution was adopted — almost every 
month's board meeting whenever they needed money. Can’t give 
date when it was first done. I know it was done. 

The sole purpose for borrowing money in the manner described 
by the witness was to pay off withdrawals; to pay off the stockholder 
who had made application for his money; and the resolution limited 
the purpose of borrowing to the payment of withdrawals. Witness 
is still a stockholder in the association. 

At the time the original resolution was adopted witness was an 
officer of the bank. He has been an officer of the bank for thirty-five 
or forty years, although not president so long. Tie was a director 
and Mr. King, former treasurer, would come to the hank and make 
such arrangement with the board of directors to borrow money when 
he needed it to pay withdrawals. 

Witness says he claims $25,000 and supposes the hank claims the 
balance between the $25,000 and the $27,000 and some cents. 

Asked as to the circumstances under which he paid $25,000 
44 to the bank on account of the note, witness says that Mr. 

Cragin, as attorney for the hank, was about to bring suit 
against him, but he preferred not to let his name as president on the 
bank go into Court and have it there for two or three years, and con¬ 
cluded that he would pay the note himself. He thereupon paid the 
bank $25,000 and the bank desisted from suing him, that being his 
understanding with the bank. 

Redirect examination: 

The Secretary and Treasurer of the Association at that time was 
one man, Mr. King having died. Mr. John Fleming was elected 
President a few months before the association went up. Witness 
was asked whether or not Fleming was authorized at that time to 
make the note to the bank and sign it as president, instead of it being 
simply signed by the Secretary and Treasurer. Witness says that 
the notes were always signed hv the president, the former president, 
both the present and preceding notes. 

Rcross-examination: 

Asked why the note bore the endorsement of the First Co-Oper¬ 
ative Building Association by J. Barton Miller, Secretary and Treas¬ 
urer, witness says that he does not know. Witness testified that if he 
had actually paid the note the bank would have marked it paid, and 
finally says that he does not know why it bears the endorsement 
above quoted. Finally in answer to a question as to the purpose of 
the endorsement he says that the note formerly belonged to the bank, 
and that witness bought it and paid for it. 
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Joseph W. Lee. 


Direct examination: 

Has been a member of the Finance Committee to examine the 
books of the building association for the past 26 years. Mr. Green¬ 
lees, the other member of that committee, has moved away from 
the city; don’t know where. Prof. Edgar Frisby was a mem- 
40 her for probably a year and a half before the association 
failed. (The reports heretofore introduced in evidence 
showed to witness and identified by him as embracing the result of 
the examination made by his committee). These reports were read \ 
by the secretary at the annual meetings, and adopted by the stock- \ 
holders at every one of them. The items therein called “bills re¬ 
ceivable” and “bills payable” represented the amount of money bor¬ 
rowed from the Farmers & Mechanics National Bank and the re¬ 
newals. Borrowed from no other bank. Never heard of any objec¬ 
tion made bv anyone at these meetings to the fact shown therein_ 

that the building association was borrowing money from the bank 
and giving it notes therefor. It was embraced also in the minutes 
hv the secretary and the minutes afterwards approved. Don’t know 
what has become of the minutes of the association. 

Cross-examination: j 

The total note discounted during the history of the association 
amounted to $1,236,300, does not mean that the association ever bor¬ 
rowed that much money. The association never had in excess of 
$27,000 in notes, and probably the actual cash for discounted notes 
w r ould be in excess of $30,000‘or $35,000. Witness is a member of 
the fianance committee and was familiar with the business of the as¬ 
sociation and with its sources of income. At the annual meetings 
the secretary would read the entire report as printed, figures and all. 
Witness had no recollection that the secretary ever added any expla¬ 
nation of the discounted notes or stated to the members of the pur¬ 
pose of the discount at the bank or banks from which the loan was 
obtained and has no recollection that the secretary or any other offi¬ 
cer made any statement or explanation at the meetings beyond w T hat 
is contained in the printed reports. 

On re-direct examination witness says that he never made any 
statement except what is in the printed reports. 

46 Henry G. Wagner. 

Direct examination: 

Was President of the Building Association during the year 1907. 
Has been connected with the association part of the time as Vice 
President and part as a director, between 15 and 20 years. At¬ 
tended the annual stockholders’ meetings. The order of business 
at such meetings w T as. first, reading the minutes of the annual meet¬ 
ing of the year previous. Every year they adopted their records or 
minutes of the preceding year or preceding meeting. The reports 
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would be distributed either at the meeting or before the meeting. 
One copy the secretary would read, and without any comment the 
motion would be made that the report be adopted. Never heard any 
objection to the items called “bills receivable” and “bills payable’ 
and “discounted notes.” \\ hen 1 became president, they owed the 
Farmers and Mechanics Bank quite a number of small notes, $500 
probably up to $5,000 or $0,000. They consolidated these notes and 
made one note of $27,000. Does not recall any authority specially 
given to sign these notes. Refers to amendment to constitution, 
adopted in 1000 or 1007, expressly giving such authority. 

Copy of constitution and by-laws offered and received in evidence, 
as follows: 


47 


Constitution. 
Article I. 


Title and Object. 

This Association shall be denominated the “First Co-Operative 
Building Association of Georgetown, D. C.” 

The object of this Association is to enable its members, by co¬ 
operation, to invest their savings, become their own landlords by 
providing funds for the purchase of real estate, and to make improve¬ 
ments thereon. 

Article II. 

Officers. 

The Officers of this Association shall be a President, Vice-Presi¬ 
dent. Secretary-Treasurer, and eight Directors, who shall constitute 
a Board of Directors; all of whom must be stockholders, and elected 
as herein provided. 

Article III. 

Election of Officers. 

Section 1. At the annual meeting of the Association the officers 
for the ensuing year shall be elected to conduct the affairs and 
general business of the Association. They shall hold office for one 
year, or until their successors shall be elected, unless removed for 
cause, as hereinafter provided, and shall be eligible for re-election. 
In all cases at least two of the old Board receiving the highest vote 
shall hold over. 

Section 2. Each and every stockholder personally present at any 
meeting of stockholders, and'holding in his own right, or as trustee, 
one or more shares of stock, shall be entitled to but one vote for the 
election of officers, as well as on all other occasions. 

Section 3. Transfers of stock, to enable a stockholder to 
48 vote, must he made at least ten days before an election. 

Section 4. Females only shall be allowed the privilege of 

voting by proxy. 
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Article IV. 

Duties of President & Vice-President. 

Section 1 . It shall be the duty of the President to preside at all 
meetings of this Association and of the Board of Directors, to pre¬ 
serve order therein, to sign all orders on the Secretary-Treasurer for 
the payment of money when ordered by the Board of Directors, and 
to perform all other duties appertaining to the office of President, 
and in all cases of a tie vote he shall give the deciding vote. 

Section 2. The Vice-President shall perform the duties of the 
President during his absence or inability. In the absence of both, 
the Board of Directors shall appoint a President pro tempore. 

Article V. 

Duties of Secretary-Treasurer. 

The duties of the Secretary-Treasurer shall be to receive all moneys 
paid into the Association; to pay all orders of the Board of Directors, 
if signed by the President; and he shall give bond in the sum of 
$6,000, or such greater sum as the Board may from time to time 
direct, for the faithful performance of his duties, and, at the expira¬ 
tion of his term of service, he shall deliver to his successor in office 
all moneys, bboks, and papers that may be in his possession. 

He shall keep accurate minutes of the proceedings of the Asso¬ 
ciation and of the Board of Directors, and record the same in a 
book or books to be kept for that purpose. He shall keep the ac¬ 
counts and conduct all the correspondence of the Association, and 
retain copies of all important letters sent by him. He shall 
49 keep accurate accounts with all the stockholders, attest all 
orders approved by the President for the payment of money, 
when so ordered by the Board of Directors, and shall notify the 
stockholders of the annual or special meetings, by advertisement in 
such newspapers as shall from time to time be designated by the 
Board of Directors. 

He shall have in charge all the books and papers, except his 
bond (which shall be held by the President) belonging to the Asso¬ 
ciation, including all policies of insurance, and shall, at the expira¬ 
tion of his term of service, deliver the same to his successor in office. 
He shall attend to the renewal of all policies of insurance, and shall 
draw upon the Association funds for the amount required to effect 
such renewals, charging the same to stockholders, to be paid by them 
at the monthly meeting following after such renewal. Tie shall be 
prepared at all times to inform stockholders of the financial condi¬ 
tion of the Association, and at the annual meetings furnish a de¬ 
tailed statement of the finances. All cancelled certificates of stock 
shall be returned to the Association. 
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Article VI. 

Duties of Directors. 

Section 1. The Directors, together with the President, Vice-Presi¬ 
dent and Secretary-Treasurer shall form a board to be denominated 
the “Board of Directors.” It shall be their duty to meet steadily on 
such day and at such place as they, or a majority of them, shall, 
from time to time, determine, for the purpose of attending to the safe 
investment of the funds of the Association, and its financial concerns 
generally; five members to constitute a quorum. 

Section 2. The records of their proceedings shall be open for the 
inspection of the stockholders. 

Section 3. The Board of Directors shall appoint two re- 

50 sponsible persons (one of whom shall be the Attorney) trus¬ 
tees for this Association, to whom all deeds of trust shall be 

executed on property conveyed as security for advance on stock; also 
a Valuation and Finance Committee, who shall be stockholders, con¬ 
sisting of two members each, but not members of the Board of Di¬ 
rectors. The Board of Directors shall fill all vacancies that may 
occur in their own body, by death, resignation, or removal; and the 
officers of their own appointment they may remove at pleasure. 

Section 4. The Board shall apoint an Attorney, whose duty it 
shall be to examine the title to all property offered as security to the 
Association, lie shall prepare all bonds, deeds of trust, agreements, 
and all other writings to be taken or given by this Association in the 
course of its business His fees and all expenses incident to the ad¬ 
vance. shall be borne by the party dealing with the Association, and 
on his default shall form a charge against such party on the books of 
the Association, and the Attorney shall be paid from its funds. In 
all disputes as to the amount of his charge, the same shall be deter¬ 
mined by the Board. The charges of the Attorney against the Asso¬ 
ciation for all services shall be paid when authorized by the Board. 

Article VII. 

Meetings. 

Section 1. The regular monthly meeting of the stockholders shall 
be held on the first Tuesday evening of each month. 

Section 2. The annual meeting shall be held on such day in May 
or June as the Board of Directors may determine. 

Section 3. Special meetings may be called by the Secretary when 
requested by not less than ten members, or by the Board of Directors; 
the object of such meeting shall be stated in the notice. 

51 A quorum for the transaction of business at any annual, 
regular, or special meeting shall consist of not less than nine 

members. 

Article VIII. 

Subscription, etc. 

Section 1. The stock in the Association shall be issued in series 
from time to time, and in such amount as the Board of Directors, 
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in their judgment, shall direct; subscription books to remain open 
to such time as said Directors deem advisable. 

Section 2. Each and every stockholder, for each and every share 
he or she holds in this Association, shall pay at the office of the As¬ 
sociation the sum of two and one-half dollars ($2.50) on or before 
the first Tuesday evening of each and every month, to the Secretary- 
Treasurer, or such other person or persons as shall, from time to 
time, by the laws and regulations, or Board of Directors, of the As¬ 
sociation, be authorized to receive the same. 

Section 3. Any stockholder neglecting or refusing to pay his 
monthly dues on or before the day aforesaid, shall forfeit and pay a 
fine of twelve and one-half cents per month on every share, for every 
month that it shall remain unpaid, to be charged with monthly dues. 
Any member paying his or her subscription for as many months in 
advance as he or she may be in arrears, the fines thereon may be re¬ 
mitted : Provided, that such stock shall not be withdrawn during the 
time for which it shall have been prepaid. 

Section 4. No member shall participate in the sales for advances 
until all arrears and fines be paid. 

Section 5. For neglecting or refusing to refund any premium 
paid on an insurance policy each stockholder so neglecting or re¬ 
fusing shall forfeit and pay a fine of five cents on every dollar 
52. so remaining unpaid at the next monthly meeting and also 

for each and every month thereafter the same shall remain 
unpaid. 

Article IX. 

Section 1. Whenever the funds of the Association shall warrant 
it, one or more shares, or fractional part thereof, not less ihan one- 
tenth of a share, shall be disposed of by the Secretary-Treasurer or 
President to the highest bidder at the regular monthly meeting of 
the stockholders, as herein provided. Stock to be paid as herein 
provided. Principal to be returned at the rate of not less than one 
one hundred and twentieth per annum, with interest added. 

Section 2. No bid or premium shall be received for a less sum 
than 6 per cent per annum, and whenever the funds on hand shall 
fail to sell at that or a high rate, then the Board of Directors shall 
select the person holding the largest number of shares not bought 
out, and he may at his option take either the amount paid in at the 
time by him, with four per cent per annum thereon for the whole 
period, from the commencement of the series to the time he is 
selected, or an advance at the established rate: Provided, That no one 
thus selected shall be allowed to take an advance if after the sixth 
annual meeting. 

Section 3. Any stockholder desiring to redeem stock will be re¬ 
quired to notify the Secretary-Treasurer in writing. The Secretary- 
Treasurer will report all notices for withdrawal to the directors at the 
following regular monthly meeting. The Directors may authorize 
the payment of said withdrawals in full if the withdrawals do not 
amount to more than seventy per cent of gross receipts of the Asso¬ 
ciation for the month. The remaining thirty per cent of the funds 
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to he disbursed by the Secretary-Treasurer of the Association 
53 when authorized by the Board of Directors and for such pur¬ 
poses as they may deem most advantageous to the Association. 
If the withdrawals exceed seventy per cent of the gross receipts of 
ihe Association, the Directors may authorize a pro rata payment, and 
the balance of withdrawals unpaid shall be carried forward by the 
Secretary-Treasurer to the following month and entered with other 
withdrawals for the month following and payment again made pro 
rata if the funds of the Association arc not sufficient to pay in full, 
and so continue till all withdrawals are paid. 

Section 4. In case the funds of the Association are not sufficient 
to meet the demand for advances or withdrawals, the Board of Direct¬ 
ors are authorized to borrow sufficient funds from time to time to 
meet such demand and said loans so made shall be a lien upon and 
paid out of the receipts and assets of the Association before distribu¬ 
tion among the stockholders. 

Section 5. Each and every stockholder, for each and e\erv share 
that he or she may hold in this Association, shall be entitled to an ad¬ 
vance on stock of one thousand dollars from the funds of the Asso¬ 
ciation: Provided, however. That no stockholder shall receive an ad¬ 
vance to the amount of more than two thousand dollars at any one 
bidding, and no property taken as security for an advance shall be 

outside of the District of Columbia. 

Section 6. Any stockholder liuvinii mude n purcii&sG cind not 
being able to give the necessary security at the time, the Board of 
Directors shall have power to charge six per cent interest per annum 
on the amount held by the Secretary-Treasurer in such case, with 

accompanying costs. 

Article X. 


Section 1. Each and every stockholder having taken an 
54 advance from this Association shall continue to pay his 
monthly subscriptions regularly during the whole time he is 
paving the return of his advance or advances, and shall have the 
amount of his premium reduced annually from the time of his pur¬ 
chase. in proportion to the amount paid on principal. 

Section —. Any member failing to make the payments on ac¬ 
count of advance and premium for one month after it shall ha\e be¬ 
come due, shall pay a fine of five per cent per month on the amount 
due, for every month that it shall remain unpaid. 

Article XT. 


Relating to Sick. 

It shall always Tie in the power of the Board of Directors to extend 
the time of any member for the payment of subscriptions and ad¬ 
vances who shall be declared incapacitated by sickness (such privi¬ 
lege not to exceed three months), the same privilege to be extended 
to the heirs and administrators of deceased members. 
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Any stockholder having received an advance, and desiring to can¬ 
cel said advance, shall he allowed to do so upon the following terms- 
Charge the borrowers with the money received, and interest thereon’ 
and his proportion of expenses and any unpaid fines. Credit him 
with return of advances and value of stock, and the amount of inter¬ 
est paid together with interest on stock—the balance is the amount 
^equ/red to settle: Provided, That all shares of stock thus settled 
shall be surrendered and cancelled. 


Article XIII. 
Arbitration. 


All disputes respecting the construction of these Articles, or anv 
clauses, matters or things herein contained, and also of any 
5o additions, alterations or amendments thereto, which shall 
or may hereafter arise between the Trustees, Officers, or other 
members of the Association, shall he settled by the Board of Direct¬ 
ors, whose decision shall be final and binding on each and everv 
stockholder. J 


Article XIV. 

Removal from Office. 

Any elected or appointed officer may be removed by the Board of 
Directors for sufficient cause, and another shall be "elected or ap¬ 
pointed by them to fill the vacancy as soon as practicable. No officer 
shall vote upon any proceeding by the Board upon any charge 
against himself, or hold a seat at the Board during the investigation 
thereof. & 


Article XV. 

By-Laws. 

The Directors may enact By-Laws for their own government not 
repugnant to this Constitution. 

Article XVI. 

Salary and Expenses. 

The salary of the President, Secretary-Treasurer, and all em¬ 
ployees shall be fixed by the Board of Directors; all other expenses 
incurred for books, printing, etc., must be sanctioned by the Board 
of Directors. 
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Article XVII. 



Place of Meeting. 

The Board of Directors, or a majority, shall select the place of 
meeting for themselves and the Association. 

Article XVIII. 

Maturity of Stock. 


Section 1. After the Sixth annual meeting of the stock- 
56 holders, the actual value of stock, as declared in the annual 
report, shall be made known—no further advances shall be 
made on same, and stock shall be cancelled as hereinbefore provided. 

Section 2. Each and every stockholder having obtained an ad¬ 
vance from this Association shall be entitled to a credit each year of 
the amount of advance returned, and shall in no case be charged 
with the interest thereon thereafter. 

Arttct.e XIX. 


Amendments. 

This Constitution shall not be altered or amended except at an an¬ 
nual or special meeting of the stockholders. If at a special meeting 
thirtv dav«’ notice must have been previously given in writing to the 
Secretary, with the consent of two-thirds of the stockholders present. 

Article XX. 

The President, Secretary-Treasurer and Vice-President shall con¬ 
stitute an Executive Committee who shall be authorized at their dis¬ 
cretion to pass upon all applications for loans (after approval by 
Valuation Committee), at all times in the intervals between monthly 
meetings, to execute orders for the payment of all money incident 
thereto, and shall report all of its actions to the Board monthly. 

Article XXI. 


The Executive Committee shall redeem stock at maturity by 
issuing a bond for each share in existence; said bond to be equal in 
value to that of said stock; said bond to bear 4 per cent interest from 
date of issue until redeemed by voluntary presentation to the amount 
of $2,000.00 per month, or in such larger amounts as the Board may 

set aside for the purpose. 


57 Article XXII. 

The receipt of money on paid-up shares of stock is hereby author¬ 
ized. all monev so received in sums of one hundred and eighty dol¬ 
lars ($180) and multiples thereof to he allowed 4 per cent interest 
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from the date of payment. Special shares thirty dollars ($30) each 
may be subscribed to and 4 per cent interest allowed. ’ 

accruing from paid-up stock remaining in the Association 
the full term of six years shall participate in the profits equally with 
shares paid upon monthly; the Board of Directors, however Te- 
ser'ing the right to reject such payments whenever in their judg¬ 
ment the demand for loans does not warrant the acceptance; the 
Secretary-Treasurer to report monthly to the Board the amount of 
payments so received. 

By-Laws. 

Rule 1. 

When the presiding officer takes the chair officers and members 
snail take their seats, and the Board of Directors proceed to business. 

Rule 2. 

Order of Business. 

0 

1. Reading minutes of previous meetings. 

2 . Report of committees. 

3. Resolutions. 

4. Unfinished business. 

5. New business. 

Rule 3. 

All questions of order shall be decided by the President, subject 
to an appeal. 

Rule 4. 

All motions and resolutions to be offered in writing if required. 

58 Rule 5. 

A motion for reconsideration of any vote shall not be received 
unless made by members voting with the majority in the first in¬ 
stance. 

, Rule 6. 

A motion shall not be open for debate until it has been seconded 
and stated by the presiding officer. 

Rule 7. 

A motion to adjourn shall be in order only after the necessary 
business has been gone through with, and shall be acted upon with¬ 
out debate. 

Rule 8. 

When the reading of any paper is called for, if any objection is 
made, the question shall be decided by a majority of the Board. 
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Rule 9. 

These Rules of Order, or any of them, may be suspended for any 

particular occasion, by the majority voting for such suspension. 

% 

Rule 10. 

The office of the Association shall he open daily from 9 A. M. to 
4 P. M. for the transaction of business, and on the first Tuesday of 
every month the hour of closing shall he extended to 8 P. M. On 
legal holidays and public occasions the office may be closed at the dis¬ 
cretion of the Executive Committee. 

59 Cross-examination: 

Witness cannot sav whether the amendment was adopted in 1906 
or 1907. Prior to being president in 1907 witness had been vice 
president and director. Witness was president when the first note 
of $97 000, consolidating the pre-existing notes, was executed. He 
signed the first $27,000 note. Prior to the first $27,000 note the 
board of directors had never authorized witness as president to exe¬ 
cute any note. Witness was generally present at all meetings of the 

board of directors. 

The board of directors never, that he can recall, either be yore or 
after the adoption of the amendment authorized the borrowing of 
money for the purpose of paying withdrawals. When witness signed 
the original $27,000 note it was handed to him by the secretary- 
treasurer and there was also a statement from Mr. Edmonston, cashier 
of the bank, saving it was a consolidation and renewal of the pre¬ 
existing notes. 

Levin S. Frey. 


Direct examination: 


Is discount clerk and assistant cashier of the banners & Mechanics 
National Bank. Has l>een discount clerk for about 38 years. Re¬ 
ferring to the note of $27,000. the endorsement on it of the First 
Co-Operative Building Association shows that it went to the credit 
of the First Co-Operative Building Association of Georgetown. (It 
was found impracticable to get the complete history of the separate 
notes entering into and forming what has been termed the con¬ 
solidated note of $27,000. from the data then prepared by and in 
the hands of this witness, so an adjournment was taken to enable him 
to prepare from the books of the hank a more full and detailed state¬ 
ment. with the result that, at the next session, the following agreed 
statement of facts as to this note was entered into.) 

60 “Note —It is admitted, agreed and stipulated by and be¬ 

tween the plaintiff and the defendant William E. Ambrose, 
receiver that the note of $27,000. dated June 13, 1907, of which 
the note in suit for $27,000 dated June 20. 1908, is the last renewal 
was made up of seven preceding notes made by the Association and 
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held by the Bank on said June Jo, 1907, for the following amounts, 
namely: 

Note No. 1, for $1,506.25; 

Note No. 2, for $2,259.39; 

Note No. 3, for $2,016.67; 

Note No. 4, for $2,008.34; 

Note No. 5, for $4,033.34; 

Note No. 6, for $5,797.92; 

Note No. 7, for $9,618.75; 

said amounts, including interest upon said notes, respectively. The 
said seven notes aggregate the sum of $27,240.65. 

It is further agreed that upon 1 lie consolidation of said seven notes 
into the one note, the Farmers & Mechanics National Bank, in order 
to adjust interest charges, allowed a rebate of interest of $148.06, and 
on said June 13th, 1907, tlie First Co-Operative Building Association 
paid on account of interest or principal amounting to $92.59, leav¬ 
ing the said renewal note of June 13, 1907, $27,000. 

' It is further agreed that said note of $27,000 was renewed from 
time to time, to-wit, November 20, and December 20, 1907, January 
31, February 20, April 6, May 5, May 21 and June 22, 1908, and that 
at each renewal the First Co-Operative Building Association paid the 
interest to date. 

It is further agreed that on December 10. 1908, the First Co-Oper¬ 
ative Building Association, having on deposit in the Farmers and 
Mechanics National Bank the sum of $260.40, the said bank on said 
date applied said sum of $260.40 on account of the principal and in¬ 
terest of said last renewal of said $27,000 note. 

61 It is further agreed between the parties that the history 

of the said seven notes which were consolidated into the said 
note for $27,000, dated June 13, 1907. is as follows: 

Note No. 1, for $1,506.25, is the renewal of a note of $1,500 dated 
June 12, 1906, nothing having been paid upon the principal thereof. 

Note No. 2, for $2,259.38. is the renewal of the balance of an orig¬ 
inal note for $4,000 dated July 23, 1904. upon which said note of 
$4,000, curtails have been paid aggregating $1,750. 

Note No. 3, for $2,016.67, is the renewal for the balance due on a 
note of $3,000 dated October 25th, 1904, upon which curtails had 
been paid aggregating $1,000. 

Note No. 4, for $2,008.34, is the renewal of a note of the same 
amount dated August 20, 1906. 

Note No. 5, for $4,033.34 is the renewal of a note for the same 
amount dated October 22, 1906. 

Note No. 6, for $5,797.92, is a note for $5,750.00 dated May 27, 
1907, payable two months after date, with interest thereon from date 
to June 13, 1907. 

Note No. 7, for $9,618.75 is the renewal for the balance of a note 
of $10,000 dated June 7, 1904, upon which a curtail of $500 had 
been paid.” 

Direct examination (continued) : 

These different notes, mentioned in the first part of his testimony 


38 


WILLIAM E. AMBROSE, RECEIVER, VS. 


and afterwards brought down to those embraced in the above stipula¬ 
tion, were all what is called “discounted” by the bank, and the pro¬ 
ceeds always went to the credit of the First Co-Operative Building 
Association of Georgetown, and the money was afterwards drawn out 
by checks on the bank “signed by the President and Secretary of the 
Building Association and countersigned by its Treasurer. After Mr. 

King died (which was March 21, 1906) Mr. Barton Miller 
62 occupied the joint offices of secretary-treasurer, there were not 
in fact three signatures, but only the two; that is the signa¬ 
ture of the secretary-treasurer and the president. 

At this point counsel for the receiver noted that in admitting the 
history of the notes, he does not waive the objection heretofore stated 
on the record based upon the ground that the association had no au- 
thoritv to make the notes. 


Albert B. Jackson. 


Direct examination: 

Is one of the defendants in this suit. Was president of this build¬ 
ing association from 1896 to 1907. Remembers signing a great 
many notes of the building association as president, to be discounted 
by the Farmers & Mechanics Bank. The association kept no ac¬ 
counts anywhere else at this bank that he has any knowledge of, 
and they did not borrow money anywhere else that he can recall. 
Cannot recollect by what authority he signed the first note. There 
may have been considerable money borrowed before he was made 
president. Cannot say positively when the first loan was made. 
Supposes he had the authority of the directors. Can’t say positively; 
only says what he thinks. Would not have signed without it was 
for the association. But this question came up before the board. 
Whenever it was done the board was informed of it. There may 
have been some action taken, but witness can’t recall any resolution. 
The matter was discussed frequently how to pay back this money 
borrowed from the bank; various discussions. Witness attended 
about all of the annual meetings; does not think that he missed two 
meetings in the ten years. (Examines the annual reports offered in 
evidence by plaintiff.) The first one, for the year 1901, represented 
all the notes that had been discounted up to that time and renewals, 
$197,000, and under the head of “disbursements, discounted notes,” 
it appears that the total amount that had been borrowed from the 
bank at that time had all been paid back. They owed the 
63 bank nothing at the close of that year. In the same way, 
the report for the year 1908 shows that the total receipts on 
those discounted notes had been $1,236,300, and “discounted notes 
paid and renewed” had been $1,209,300 leaving a balance then due 
the bank of $27,000. • The annual reports were always read at these 
meetings, and he never heard any objection made to them. Some 
stockholder would be called to the chair to preside, and the Sec- 
retarv read the reports, which were accepted as read. Without any 
exception, that he recalls, there never was any objection made to any 
of the items embraced in these reports. Does not know what has be- 
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come of the records of the building association. The last time he 
saw any of them was at the last meeting, June 1908, he thinks. 
The minute book was the main book we had at the meeting. That 
has disappeared too. Tf that minute book was here it would be all 
you want, because that is supposed to have everything verbatim, 
everything that occurred from the beginning of the association. 

Cross-examination: 


Mr. Wagner succeeded witness as president and witness continued 
as a director from 1896 until 1907. Witness was also connected with 
the Farmers & Mechanics Bank as a director and as secretary or re¬ 
corder of the board. The attention of witness was directed to section 
four of article nine of the constitution—that is the amendment here¬ 
tofore testified to—and said that prior to the adoption of that section 
there was no provision in the constitution or by laws authorizing the 
directors or other officers to borrow money. The reason for its adop¬ 
tion was that a complaint had been made concerning the authority of 
the board to borrow money. This complaint was made by the Farm¬ 
ers Mechanics Bank, but does not know who prepared it. As an 
officer of the Farmers and Mechanics Bank he had no knowledge of 
the bank insisting upon the adoption of the provision, but thinks it 
was counsel for the bank who wanted it done. 

64 As an officer of the bank he was aware that the bank 


wanted the amendment adopted and the reason of its adop¬ 
tion was because of the demand of the bank. Prior to the adoption 
of the amendment the bank had been loaning money to the associa¬ 
tion. Witness was asked as to whether he had any recollection of 
the adoption of any resolution authorizing the board of directors to 
make the $27,000 note or any renewal thereof; as to whether any 
action was taken by the board concerning it, he answered: No, l 
can’t say that there was any action taken. The $27,000 was owing 
and of course it had to be acted upon. They owed the $27,000, and 
I don’t suppose that it required action every time that note was re¬ 
newed.” At the annual meeting the printed reports were first dis¬ 
tributed to each one present and were simply read verbatim by the 
secretary. Witness does not know whether the secretary made anv 
explanation of any of the items occurring in the printed report, lie 
may have done so. 


Redirect examination: 


The previous notes used in borrowing money from the Farmers & 
Mechanics Bank were similar to the one copied into the testimony in 
this case. “Of course when Mr. King was living they had to be 
signed by the president and countersigned by the secretary and en¬ 
dorsed by the treasurer.” 


Stipulation Between Counsel. 

“It is agreed, stipulated and admitted by and between counsel for 
the plaintiff and counsel for the defendant Ambrose, receiver, as 
follows: 

That the said defendant Ambrose, receiver, qualified as Receiver 
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of the First Co-Operative Building Association on July 11, 1908, in 
equity cause No. 27,845, in the Supreme Court of the District of Co¬ 
lumbia, and within a short time thereafter had knowledge of the 
existence of the said note for $27,000, dated June 20, 1908. 
65 a copy of said note having been furnished to him by the 
Farmers and Mechanics National Bank of Georgetown; that 
under date of February 16th, 1912, the said defendant Ambrose, re¬ 
ceiver. was authorized and directed by an order passed in the said 
equity cause in which he is receiver, to answer and defend the pres¬ 
ent suit; that the said defendant Ambrose has no personal knowledge 
of the matters and things set forth in the bill of complaint, and testi¬ 
fied to by the plaintiffs witnesses, except such matters as are stated 
in his answer as of personal knowledge, and that he has no books or 
records in his possession which would throw any light upon the said 
matters and things, except such books as he has, during the pen¬ 
dency of this suit, freely and fully exhibited to counsel for the plain¬ 
tiff, who has examined the same; that when the said defendant Am¬ 
brose took possession of the assets and records of the said association 
he found most of the essential records thereof missing, and has been 
unable, after diligent effort, to discover the same; and that the assets 
collected by said defendant Ambrose as receiver do not consist, either 
in whole oi* in part, of any cash on hand at the time he was appointed 
receiver, except the sum of $260.40 on deposit in said bank, as set out 

in the pleadings and 1 ^ 1 ! , i i * .-i i 

It is further agreed and stipulated by and between said counsel 

that anv decree which mav be passed in this cause subjecting the 
a^ets in the hands of the defendant, as receiver to the claim of the 
plaintiff shall be subordinate to the prior payment of such expenses 
commissions, counsel fees and costs as may be allowed by the Court 
to the said defendant Ambrose, as receiver in said equity cause No. 

97 ^45 

" i t is further stipulated and agreed by and between said counsel 
that the amendment to the constitution of said Association, namely, 
Section 4 of Article IX. was adopted at the annual meeting held the 

31st day of May, 1907.” . 

g 0 ^\ T e the undersigned attorneys for the plaintiff and tor the 

defendant William E. Ambrose, receiver, hereby agree that 
the foregoing, prepared and signed by us in duplicate, is a correct, 

condensed statement of the evidence in this cause 

J. .). DAK LUND 1 UiN, 

C. H. CRAGIN, 

Attorneys for Plaintiff. 
JAMES S. EASBY-SM1TH, 
Attorney for Defendant William E. Ambrose, Receiver. 

(-Endorsed:! Equity. No. 30340. S. Thomas Brown vs J Barton 
Miller et al. Agreed digest of testimony. Law Offices of James S. 
Easbv-Smith, 420 Fifth Street V \\ Washington, D. C. Ralph B. 

^Endorsed on cover: District of Columbia Supreme Court. No. 
2004. William E. Ambrose, receiver, appellant, vs. William T. 
Brown et al. Court of Appeals, District of Columbia, tiled Sep. 
29, 1913. Henry W. Hodges, clerk. 
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\\ rr.UAM E. Amp. rose. Receiver, Appellant. 

vs. 

\\ illiam I. Brown and National Savings & Trust 
( ompanv, a Corporation, Executors of the 
Instate of S. Thomas Brown, Deceased, Appellees. 


BRIEF FOR APPELLEES. 


Statement of Case. 

The bill in this case was filed on the 21st day of July. 
1911, by S. Thomas Brown, hereinafter called the plaintiff, 
against the defendants, J. Barton Miller, George Freeman. 
William A. Cunningham. Albert G. Tackson, and William 
E. Ambrose. Receiver, hereinafter called the defendant re- 


? 


ceiver. whereby tiie plaintiff sues the first four named de¬ 
fendants on behalf of themselves and others too numerous 
to be made parties, as members of an unincorporated joint 
stock company or partnership, lately doing business in the 
District of Columbia under the name or style of the hirst 
Co-operative Building Association of Georgetown, D. C., 
they, with the plaintiff, being officers and directors of said 
Association; while the defendant William E. Ambrose is 
sued as Receiver of the said Association. (Par. 1, Rec. 2.) 

Briefly, the bill charges that for many years and until 
within a comparatively short period before the institution 
of suit, the plaintiff and the defendants other than, the de¬ 
fendant Ambrose were associated together with a large 
number, to wit. some hundred or more other persons, in 
earning on the business of providing moneys and in 
lending the same to themselves and others at interest, 
usually upon real estate mortgages, and in aid of said 
business were in the habit of borrowing large sums of 
money upon their promissory notes, signed with their firm 
name, from the Farmers and Mechanics National Bank 
of Georgetown, D. C. On June 20, 1908. the Association 
borrowed from the bank the sum of $27,000, and executed 
and delivered to it as evidence of said indebtedness its 
promissory note, as follows: 

“$27,000.00. Washington, D. C., June 20, 1908. 

One month after date, for value received, the First 
Co-operative Building Association of Georgetown, D. 
C.. promises to pay to the order of the Farmers and 
Mechanics National Bank of Georgetown, D. C., 
Twenty-seven Thousand Dollars, at the office of said 
bank, with interest thereon at the rate of five (5) per 
cent per annum. 

“The First Co-operative Building Association 
of Georgetown. D. C. 

By John Fleming, President, 

J. Barton Miller, Secretary and Treasurer 
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The bill alleges the plaintiff is the owner and holder of 
said promissory note, having purchased it from the 
hank, paying therefor the sum of $25,000 on November 1, 
1910, whereupon the bank had endorsed the note to him. 
(Par. 2, Rec., 2.) 

1 hat about June 6, 1908, certain differences having arisen 
between the stockholders or members of the association, 
suit in equity No. 27845, now pending (Rec., 4), was filed 
by four of the stockholders or members against John Flem¬ 
ing. the President of the association, now deceased, the de¬ 
fendants to this bill, except Ambrose, then officers and di¬ 
rectors of said association, and other persons, praying the 
dissolution of the association, the appointment of a re¬ 
ceiver, the winding up of its affairs, and the distribution of 
its assets. 1 he defendant Ambrose was appointed and duly 
qualified as receiver of the association, and is now in posses¬ 
sion of its assets for distribution among those entitled there¬ 
to. (Par. 3, Rec., 3.) 

• hat at the annual and other meetings of the stockhold¬ 
ers or members of the said association or partnership, its 
officers reported to its members the fact that its receipts and 
assets consisted in large part of the proceeds of promissory 
notes, discounted by them, for the raising of moneys for 
the purposes of the association, and that its liabilities con¬ 
sisted in part of its bills payable, which represented said dis¬ 
counted notes, which reports of its officers were duly ac¬ 
cepted and approved by the members of said association. 

That at the meeting of May 31, 1907—(and the testi¬ 
mony shows that the same proceedings were had at the last 
annual meeting, June 4, 1908)—it was reported by its of¬ 
ficers to its members that the amount of its bills payable was 
$27,000, which was the amount of its indebtedness repre¬ 
sented by its said promissory note for money loaned to it 
by the bank as aforesaid, said note being a renewal note for 
the one previously discounted by it for the benefit of the 


association and then held by the bank. No part of the note 
of June 20, 1908, has ever been paid except the sum of 
$260.40, paid December 10, 1908, and the same is now due 
and payable, with interest from its date, to the plaintiff, 
who, as holder and owner thereof, has filed suit (Par. 4, 
Rec., 3). That by reason of the very large number of per¬ 
sons who were and are members of said association, most 
of whom are unknown to the plaintiff, and from the further 
fact that he himself is a member of said association, it 
would be impracticable to maintain an action at law against 
them for recovery of the money represented by the note, 
which is due, exclusive of all set-offs and just grounds of 
defense, from the persons who compose the association, 
of which persons the defendants are fairly representative, 
and he advised, believes, and aver«*i that as a cred¬ 
itor of the association he is entitled to have its assets, now 
or as they may hereafter come into the hands of the defend¬ 
ant Ambrose, Receiver, applied to the payment of said debt 
before any part thereof is legally or equitably distributable 
to the parties to the said equity cause No. 27845, all of the 
parties thereto being plaintiffs simply as shareholders or 
partners in said association, and ^f which association he 
is also a member: and that he advised, believes, and 
therefore aver&d that it was further necessary that his suit 
to recover upon the note must necessarily be brought in a 
court of equity, because of the fact that he, himself, is a 
member of said The First Co-operative Building Associa¬ 
tion of Georgetown (Par. 5, Rec., 4). 

The bill prays that all or so much of the assets of said 
building association as may be necessary for the purpose 
may, under the order and direction of the court, be applied 
to the payment of its said promissory note of $27,000, with 
interest, from June 20, 1908, and that during the pendency 
of this suit, and until the final determination thereof, the 
receiver be restrained from distributing the same among 
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the stockholders, or applying it to any other purpose than 
the payment of the plaintiff's claim (Par. 5, Rec., 3 and 4). 

1 o this bill no answer or other defense was made by any 
of the defendants except Ambrose, Receiver, and decree's 
pi o confesso were accordingly taken against the other de¬ 
fendants. (Rec., 5 and 6.) 

Counsel for the defendant receiver, after having first en¬ 
tered their general appearance for him, on August 18, 1911, 
tiled a demurrer to the bill upon the following grounds 
(Rec., 5): 

1 . lhe bill does not show that plaintiff obtained leave 
of court to exhibit his bill against the defendant receiver. 

2. 1 he bill does not state such a case as entitles the 
plaintiff to any relief against the defendant receiver. 

3. The bill does not show that a cause of action arose 
against the defendant receiver within three years before 
the bringing of suit. 

4. 1 he bill does not show any facts in excuse of the great 

delay in bringing suit, and equity will not relieve against 
laches. 

Upon the hearing on the demurrer, no leave 
having previously been given either to the plain¬ 
tiff to sue the receiver, or to the receiver to ap¬ 
pear and defend the suit, the court, out of abundant 
caution, by its order passed on February 9, 1912, gave such 
leave to the plaintiff nunc pro tunc, as of the date of filing 
the bill, overruled the demurrer, and gave leave to the re- 
cei\ei to answer (Rec., 6). The receiver, seven days 
afterward, on February 16, 1912, obtained further leave 
from the same court, in the cause in which he had been ap¬ 
pointed, to answer and defend (Rec., 40), and on the 19th 
of the same month he filed his answer (Rec., 6 and 9), the 
material parts of which are set out in the brief for appel¬ 
lant (pp. 4-6), by which answer he raised, again, the ques¬ 
tion of the power of the Building Association to borrow 


money and to give its note for repayment of same, in¬ 
sisted upon proof of the execution of the note of $27,000, 
and of the ownership thereof by the plaintiff, etc. 

Issue was joined and testimony taken by the plaintiff, 
and certain facts were further admitted by stipulation 
(Rec., 39 and 40), no testimony being taken by the defend¬ 
ant receiver. The material parts of this testimony will be 
referred to in regular order. 

The plaintiff having died on February 22, 1913, his 
executors, William T. Brown and the National Savings & 
Trust Company, were duly substituted parties plaintiff 

(Rec., 9-11). 

The cause thereafter came on for final hearing, when in 
a written opinion (Rec., 11) the trial court held that, under 
the peculiar conditions and circumstances shown to have 
existed in the case, it was “eminently proper that he (the 
plaintiff) should have instituted this proceeding by a bill 
in equity,” and that this, “the only indebtedness of the said 
association, is entitled to be paid before distribution is 
made among the stockholders (Rec., 11, 12, 13). A 
decree was accordingly entered, providing that, ‘ to the ex¬ 
tent of $25,000, with interest thereon from the first day 
of November, 1910, the claim of the complainant, set forth 
in the bill represented by the promissory note executed by 
the First Co-operative Building Association of Georgetown, 
D. C., for $27,000, dated June 20, 1908, and payable one 
month after its date to the order of the Farmers & Me¬ 
chanics National Bank of Georgetown, D. C., with interest 
at the rate of five per cent per annum, be, and the same here¬ 
by is, made a first lien upon all the assets of the said the 
First Co-operative Building Association of Georgetown, 
D. C., which now are or which may hereafter come into 
the hands of the defendant, William E. Ambrose, Re¬ 
ceiver, and to have priority over the claims of the stockhold¬ 
ers of the said building association and each and every of 
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them, upon the assets of the said association, subject, how¬ 
ever, to all the taxable court costs in this cause and in equity’ 
cause Xo. 2/1 $45, and to such allowances to the receiv’er for 

his costs and expenses as the court may hereafter deter¬ 
mine." 

From this decree the defendant Ambrose, Receiver, has 
appealed. 

Points and Authorities. 

1 ive questions of law are presented by this appeal, 
namely: 

I. Did the court acquire jurisdiction? 

II. Was the plaintiff barred, either by limitation or 
laches ? 

i 

III. W as the note discharged by plaintiff’s purchase of it ? 

IV. Does the bill state a cause cognizable in equity? 

V. Is the partnership liable for the moneys borrowed, 
and represented by the note in suit? 


I. 

d he first point thus raised requires, in order to sustain 
the appellant’s contention, that the court decide, both: 

(a) That failure formally to obtain leave to sue before 
tiling the bill prevented the court from acquiring jurisdic¬ 
tion; and 

(b) That the trial court had no power to grant leave to 
the plaitniff to exhibit his bill against the receiver nunc pro 
tunc, as of the date of the filing of the bill. 

(a) 1 he Contention That Failure to Obtain 

Formal Leave to Sue Before Filing the Bill Pre¬ 
vented Jurisdiction. 

I his contention is, of course, purely technical. It is di- 

lected, not to jurisdiction of the subject-matter, in anv 

* * 
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sense, but of the person, solely, and that person the mere 
arm of the court by which the nunc pro tunc leave was 
granted. It was, further, not raised by a plea to the juris¬ 
diction with special appearance,—the only manner in which 
jurisdiction of the person can be questioned,—but was 
sought to be presented, solely, by a demurrer after a gen¬ 
eral appearance, which of course admits the allegations of 
the bill. An inspection of the bill itself clearly demonstrates 
that, had leave been applied for, it would readily and neces¬ 
sarily have been granted, and as a matter of course. 

Xot having raised the point by a plea to the jurisdiction, 
but, instead, having entered his general appearance, and at¬ 
tempting to raise this question by demurrer along with n<fc 
merous others going to the merits of the case, it is respect¬ 
fully submitted that it is now too late to insist upon the ob¬ 
jection of want of leave, which, if tenable at all, can be 
raised only upon a special appearance. This is more par¬ 
ticularly true where, as in the case at bar, the receiver him¬ 
self had not. either at the time of filing such demurrer or of 
the hearing thereupon, either obtained or applied for any 
authority from the court to appear and defend. 

It is further submitted that, if necessary or proper in 
such a case as the one at bar, wherein a receiver is made a 
defendant in equity before the same court which appointed 
him. to obtain leave of court before so doing, it necessarily 
follows that that court may, at any stage of the case, grant 
the leave which it would unquestionably have given orig¬ 
inally, as a matter of course. 

The burden of the appellants’^rgument in this connec¬ 
tion, is upon the construction of the Act of March 3. 188/ 
(24 Stats, at Large, 552). As the appellees make no point 
whatever under this statute, it is unnecessary to review the 
decisions cited in that connection. The only other cases 
cited bv the appellant upon the point are Barton vs. Bar¬ 
bour. 104 U. S., 126: American Loan & Trust Co. vs. Cen- 
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tral Vermont R. R. Co., et al„ 84 Fed., 917, and Buckhan- 
non & N. R. R. Co. vs. Davis, 135 Fed., 707. 

The decision in Barton vs. Barbour, 104 U. S., 126, was 
the ^occasion for the passage of the Act of Congress of 
1887, above referred to, enlarged upon at pp. 15-25 of the 
appellant's brief. In Barton vs. Barbour, pp. 131, 136, con¬ 
sidered at p. 14 of appellant's brief, the question was raised 

by a plea to the jurisdiction and not, as here, by demurrer. 
The court said : 

“Ihe plaintiff lastly contends that want of leave to 
bring the suit does not take away the jurisdiction of 
the coui t in which it was brought to hear and deter¬ 
mine it, but only subjects the plaintiff to liability to be 
attached for contempt, or to be enjoined from its 
turther prosecution. In other words, ihe says that 
leave to prosecute the suit is not a jurisdictional fact, 
and that, therefore, the plea to the jurisdiction should 
not have been sustained. Our decision upon this 
question will be limited to the facts of this case, which 
are that the receiver was appointed by a court of the 
State of \ irginia, and the property in course of ad¬ 
ministration was in that State; the suit was brought 
in a court of the District of Columbia, a foreign juris¬ 
diction, and the cause of action was an injury received 
by plaintiff in the State of Virginia, by reason of the 
negligence of the defendant while carrying on the 
business of a railroad, under the orders of the court 
bv which he was appointed. No leave was obtained to 
bring the suit, and it does not appear that any applica¬ 
tion was made, either to the receiver or to the court by 
w hich he was appointed, to allow and pay the demand 
of the plaintiff. Upon these facts we are of opinion 
that the Supreme Court of the District of Columbia 
had no jurisdiction to entertain a suit. * * * If 

the court below had entertained jurisdiction of this 
suit, it would have been an attempt on its part to ad¬ 
just charges and expenses incident to the administra¬ 
tion by the court of another jurisdiction of trust prop- 


erty in its possession, and to enforce the payment of 
such charges and expenses out of the trust property 
without the leave of the court which was administer¬ 
ing it, and without consideration of the rights and 
equities of other claimants thereto. It would have 
been an usurpation of the powers and duties which be¬ 
longed exclusively to another court, and it would have 
made impossible of performance the duty of that court 
to distribute the trust assets of creditors equitably and 
according to their respective priorities. We therefore 
declare it as our opinion that, when the court of one 
State has a railroad or other property in its possession 
for administration as trust assets, and has appointed a 
receiver to aid it in the performance of its duty by 
carrying on the business to which the property is 
adapted until such time as it can l>e sold with due re¬ 
gard to the rights of all persons interested therein, a 
court of another State has not jurisdiction, without 
leave of the court by which the receiver was appointed, 
to entertain a suit against him for a cause of action 
arising in the State in which he was appointed and in 
which the property in his possession is situated, based 
on his negligence or that of his servants in the per¬ 
formance of their duty in respect of such property.” 


Thus, it will be seen that not only is the decision in this 
case expressly “limited to the facts in this case.”— which is 
but the recognition of a general and universally applicable 
rule, (Paolucci vs. U. S., 30 App. D. C.. 217, 222; Brunt- 
haver vs. Taltv, 31 App. D. C., 134, 137; Buchannan vs. 
Macfarland, 31 App. D. C.. 6; Cohen’s Lessee vs. Virginia: 
Carroll vs. Lessee of Carroll. 16 How., 275, 286; 

Pollock vs. Loan & Trust Co., 157 U. S., 429, 

574-5; Harriman vs. Northern Securities Co., 197 

U. S.. 244, 291; Wetmore vs. Karrick, 205 U. S., 141, 
155), but that the only point decided was that the courts of 
one State have no jurisdiction over a receiver appointed by 
a court of another State, when the appointing court has not 
given leave to sue. 
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I lie reasons applicable to such a case are entirely absent 
where, as heie, the suit against the receiver is brought, not 
only in the same jurisdiction, but in the same court and in 
the same branch of that court as the suit in which the re¬ 
ceiver was appointed. Indeed, it might well be said in such 
a case as is here presented that the suit against the receiver, 
being not only in the same court, but ancillary to the suit of 
his appointment, is to be treated as such, or as an interven¬ 
ing petition in that cause. 

American Loan & Trust Co. vs. Central Vermont R. R. 
Co., et al., 84 Fed., 917, considered at pp. 15, 24, of Ap¬ 
pellant s Brief, is the second of its cases upon this point. 
In that case, the court recognized that “the leave is, how¬ 
ever, necessary only for the orderly administration of jus¬ 
tice, and is not to be denied arbitrarily, but only for legal 
unfitness for the purposes when and where sought. The 
i ight remains, and leave is to be granted, according to the 
right and the proper adaptation of the proceedings/’ 

Indeed, so far, if at all, as this authority may be consid¬ 
ered as weighing in favor of the appellant’s contention, it is 
practically overruled by the later decision of the Circuit 
Court of Appeals in Minot vs. Mastin, 95 Fed., 734, where 
the court held, the suit being, as here, one in effect between 
the same parties as in the original suit, although entitled in¬ 
dependently and praying process against the parties named 
as defendants, including the receiver, the bill should be 
tieated as a petition of intervention in the original suit; 
that it disclosed, as here, a clear right against all the parties 
to the original suit in which the receiver had been appointed ; 
that the filing of it w'as a matter of right, and that it was 
not demurrable because leave of court had not first been ob¬ 
tained. There, the question had first l>een raised by pleas 
interposed by the receivers, to the effect that they were sued 
without leave of the court appointing them. These pleas 
were overruled by the judge then holding the court, with 
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leave to plead further. The defendants then demurred, on 
the ground that they were sued without leave of court, and 
this demurrer was sustained, another judge at the time sit¬ 
ting. Reversing the latter ruling, the appellate court said: 
“A separate suit which is of a character dependent or ancil¬ 
lary to the receivership proceeding is in effect, and should 
be treated by the court simply as, an intervention in that 
proceeding; and where the right to intervene is imperative, 
resting on grounds of necessity and the inability of the 
party to obtain relief by other means, the right cannot be 
said to be dependent upon judicial discretion, and leave to 
file the intervening petition is not necessary. Moreover, if 
leave of court was a necessary step in the orderly course of 
procedure, then we perceive no reason why the action of the 
lower court, when it was held by a different judge, in over¬ 
ruling the pleas to the jurisdiction, and directing the de¬ 
fendants to plead further, should not be regarded as suffi¬ 
cient leave to sue the receiver. * * * To hold other¬ 

wise would be to attach more importance to form than to 
substance.” , 

See, also, Jones vs. Stewart, (Tenn.), 61 S. W., 105, 
107, Post. 

The only remaining case cited by the appellant in this con¬ 
nection is Buckhannon & N. R. R. Co. vs. Davis, 135 Fed., 
707 (p. 19, Brief). After a receiver had been appointed, 
in a federal court, under a bill for foreclosure of a mortgage, 
the Buckhannon & N. R. R. Co. filed a petition for permis¬ 
sion to institute in the State court condemnation proceed¬ 
ings against the receiver to secure a crossing and right of 
way, and permission was granted by the court as prayed, 
the order reciting, however, “the court at this time not 
passing upon the forum in which said suit or proceeding is 
to be instituted.” The receiver moved to vacate this order, 
pending which motion the Railroad Company, without any 
request having been made to the court to dispose of the 



13 


question of the forum reserved in granting leave to sue, 
served notice on the receiver that it would institute condem¬ 
nation proceedings in the State court. The receiver’s mo¬ 
tion to vacate the order granting leave to sue coming on to 
be heard, that order was amended by restricting the parties 
to the right to institute proceedings against the receiver in 
the Circuit Court of the Lnited States in the cause in which 
the receiver had been appointed, and perpetually enjoining 
the condemnation proceedings in the State court. After 
considering the Act of 1887, in the language set out at p. 20 
of the appellant’s brief, the court said: “The property being 
at all times under the control of the court of administration, 
it would be absurd to permit the institution of suits in an¬ 
other forum, to recover such property or diminish its value. 

* * * The property being in the hands of the court of 

administration, such court is entitled in the first instance to 
pass upon the question whether the receiver shall part with 
any portion of it, and as to whether the compensation for 
the taking of the same is adequate; otherwise, the policy of 
the law in relation to the appointment of receivers would be 
defeated. * * * The orders of the Circuit Court re¬ 

fusing to authorize the receiver to be sued in another forum, 
and perpetually restraining the Buckhannon & N. R. R. Co. 
from instituting suit against the receiver in the Circuit 
Court of Taylor County, W. Va., are affirmed.” 

As pointed out in the Willamette Valley, 66 Fed., 565, 
570, the Supreme Court in Barton vs. Barbour, 104 U. S., 
126, supra, in arriving at the conclusion reached, “was in- ' 
fluenced by the consideration that the evident purpose of the 
suitor, who brought his suit without leave, was to obtain an 
advantage over other claimants upon the assets in the re¬ 
ceiver s hands, and to enforce the same by execution, and 
thereby take the property from the receiver’s possession, 
without regard to the rights of other creditors, and that the 
court of the District of Columbia had no jurisdiction to dis- 
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tribute the assets of the corporation, or to protect the rights 
of all persons entitled to share in the same.” 

See, also, Manker vs. Loan Assn., 124 Iowa, 341. 

Upon these principles, and upon authority as well, it 
would seem to be incontrovertible that leave to sue a receiver 
in the same court which appointed him, and especially with 
respect to the subject-matter of his appointment, is at most 
a mere formality, and unnecessary for any substantial or 
practical purpose. The one court has full jurisdiction and 
control over the entire proceedings, and can consolidate the 
causes if considered advisable, may both upon principle and 
authority treat the one as ancillary to the other, and may 
take any action for the protection and establishment of the 
relative and respective rights of the parties litigant as it may 
find appropriate. 

“The defendant invokes the well known principle 
that no one can in this State lawfully interfere with a 
receiver in chancery by a proceeding in another juris¬ 
diction, but, if he conceives that injury has been done 
him by the receiver, he must apply for redress to the 
court which appointed the receiver, and in the cause in 
which he was appointed. Here the application for re¬ 
lief was to the court which appointed the receiver, but 
not in the case in which the appointment was made. 
This latter feature, however—that contained in the last 
clause of the preceding sentence,—is not of the essence 
of the rule. * * * It should be remarked in this 

connection that, while the petition in the cause is pref¬ 
erable, as better enabling the court to protect the rights 
of all parties at the time, and as not in any sense in¬ 
volving the danger of committing a contempt of court, 
yet a bill in the same court, presenting a proper cause, 
should not be ignored. The rights of all parties can be 
equally well protected by requiring bonds and the like, 
and, if need be, by treating the bill as a petition in the 
cause.” Jones vs. Stewart (Tenn.) 61 S. W., 105, 107. 


In Ratcliff vs. Adler, 71 Ark., 269, the court said: 
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I his rule has most frequently been applied in cases 
where the receiver has been sued in the courts of a 
different State from that in which he was appointed. 

1 he leading case where this rule was applied by the 
Supreme Court of the United States was a case of 
that kind, and the court laid stress upon the fact by 
saying that ‘our decision upon this question will be 
limited to the facts of this case, which are, that the 
receiver was appointed by a court of the State of Vir¬ 
ginia, and the property in the court of administration 
was m that State; the suit was brought in a court of 
the District of Columbia.' (Barton vs. Barbour, 104 
l . S., 126.) Cnder this state of facts, the Supreme 
Court of the United States held that the Supreme 
Court of the District of Columbia had no jurisdic¬ 
tion. Xow, when applied to cases of that kind, the 
reason of the rule can readily be seen, for the effect 
°f P erni, tting such suits against a receiver in foreign 
jurisdiction might be, as was said, in that case, ‘to 
take the property of the trust from the receivers hands 
and apply it to the payment of plaintiff’s claim, with¬ 
out regard to the rights of other creditors or the or¬ 
ders of the court which is administering the trust 
property. But it seems to us that these reasons do 
not apply to a case such as we have here, if the receiver 
m this case was appointed by the Circuit Court of Se- 
lastian County for the Fort Smith district, and the suit 
was brought in the Circuit Court for the Cxreenwood 
district of that county, a court presided over bv the 
same judge that presides in the court that appointed 
t le receiver. I he judge of the court appointing the 
receiver being the judge also of the court in which the 
action against the receiver was brought, it is evident 
that he would permit no improper interference with 
the duties of his receiver. He had it in his power, 
it he desired to do so, to dismiss this action, and to 
summon the plaintiff to answer for contempt for brin- 
mg the suit against his receiver without his permission. 
-As he did not do so, we know that he consented to 


the suit, and as he is also the judge of the court which 
appointed the receiver, we know that the judge of that 
court also consented to the action. It would seem, 
therefore, unreasonable and altogether unneces¬ 
sary that we should dismiss this action and compel the 
plaintiff to obtain leave from this same judge to bring 
another suit for the same purpose. The reason for the 
the rule failing, the rule itself fails, and the conten¬ 
tion of appellant on this point must be overruled.” 

In the case of Jerome vs. McCarter, 94 U. S., 734, 737, 
the court said: “A further objection insisted upon is, that 
while the property was in charge of a receiver appointed in 
the suit brought by Sutherland to foreclose the first mort¬ 
gage and. therefore, as it is said, was in custodia legis, this 
bill was fded without leave of the court. If there could, 
under any circumstances, be any force in this objection, 
there is none now. Both suits were brought in the same 
court.” 

In the case last cited, answer was filed and objection for 
want of leave was not made for about a year and a half 
afterwards; but what the court says in reference to the need 
of first obtaining leave before suing a receiver when the 
suit is in the same court in which he was appointed, is ap¬ 
plicable to the case at bar—it is not jurisdictional as to 
the subject-matter, but only as to the person. 

Not only so, but if the mere delay of the receiver, the 

creature of the court, in raising the objection was a waiver 
of it. a fortiori an express affirmative order by the court 
itself, granting leave nunc pro tunc , is conclusive of the 
matter. It is for the protection of the jurisdiction and 
powers of the court, not as a general privilege or preroga¬ 
tive of the receiver, that the rule exists. 

See. also. High on Receivers, sec. 254; Payson vs. Ja- 
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cobs, 38 Wash., 203, 206. post; Hills vs. Parker, 111 Mass., 
508: St. Joseph, etc., R. R. Co. vs. Smith, 19 Kans., 225. 

It is believed that no case can be found declaring in favor 
of a rule which would bar a litigant whose bill presents a 
meritorious case, before the same court which appointed the 
receiver proposed to be sued, unless he has first gone 
through the mere formality of obtaining leave to institute 
his suit, and where the record shows no practical necessity 
for the formal act, or ill consequence, for any purpose, of 
its omission to perform it. 

But it is not always essential that leave be formally given, 
or that it be given prior to filing suit. 

“If leave of court was a necessary step in the or¬ 
derly course of procedure, then we perceive no reason 
why the action of the lower court, when it was held by 
a different judge, in overruling the pleas to the juris¬ 
diction, and directing the defendants to plead further, 
should not be regard as sufficient leave to sue the re¬ 
ceiver. * * * To hold otherwise would be to at¬ 

tach more importance to form than to substance.” 
Minot vs. Mastin, 95 Fed., 734. 

“When the court sustained the demurrers to that 
bill and allowed appellant to amend its bill, it was 
necessarily determined that appellant should have leave 
to prosecute its suit." Fox River Pai>er Co. vs. West¬ 
ern Envelope Co., 109 Ill., App., 393. 

i 

\\ here the court of appointment has it in its power to 
summon the suitor for contempt, its failure to do so is a 
consent to the suit which answers every purpose of leave 
given. Ratcliff vs. Adler, 71 Ark., 267. 

When the court appointing a receiver entertains a suit 
against him, its action in so doing is “at least equivalent to 
consent by the court having jurisdiction over him, to his 
being sued.” Mayor vs. Northern Trust Co., 93 Ill., App., 
314, 319. 
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“This presumption, (that leave was obtained) should 
certainly prevail where the judgment is rendered 
against the receiver in the same court in which he is 
appointed. If the court renders a judgment against 
its own officer, consent to prosecute the action in which 
the judgment is rendered should l>e inferred.’ Pay- 
son vs. Jacobs, 38 Wash., 203. 206. 

And failure to obtain leave to sue a receiver can be cured 
or waived at any stage of the suit. Le Feore vs. Matthews, 
39 App. Div., 232, 236. 

“A motion to dismiss an action brought against the 
receiver, upon ground that leave of court was not first 
had before beginning the action, is waived by the ap¬ 
pearance of counsel for the receiver, such appearance 
l>eing an admission that the defendant has been regu- 
larlv brought into court." High on Receivers. Sec. 
261*. 

Pruyn vs. McCreary, 105 App. Div., 302, 304: “Person¬ 
al service of the summons was made upon the receiver 
while he was temporarily within the State of New York, 
lie served a demurrer to the complaint, alleging that this 
court had no jurisdiction of himself or of the subject-mat¬ 
ter of the action, and that the complaint does not state facts 
sufficient to constitute a cause of action generally, or against 
himself. He further insists that leave to sue him as re¬ 
ceiver should have been obtained, and that the contract is 
not of the kind subject to attachment and enforceable there¬ 
under. * * * The defendant receiver did not appear 

specially and move to set aside the process served upon him. 
So far as is disclosed by the record, he served a demurrer 
to the plaintiff's complaint in the regular way. This was a 
general appearance. And defendant may appear in an ac¬ 
tion by service of a demurrer, or of an answer, as well as 
by notice that he appears." 



Objection/ to the sufficiency of the notice was not 
made by special appearance, but there was a full sub¬ 
mission to the jurisdiction of the court. The appear¬ 
ance of the appellants, for the purpose for which the 
notice, though defective, was given, precludes them 
from saying that they had no notice.” Wiegand, et al., 
vs. Siddons, 42 Wash. L. Reporter (1914) 2-3. 

A general appearance, in other words, precludes the re¬ 
ceiver from the claim that the court did not acquire juris¬ 
diction over him. 

“The objection, that leave of court was not first ob¬ 
tained before bringing suit against a receiver may be 
waived by the appearance of the receiver. After such 
appearance, a motion to dismiss on that ground will 
not be entertained, as the defendant thereby admits 
that he was regularly brought into court’ 1 (Citations.)~ 
Mulcahey, et al vs. Strauss, 151 Ill., 70, 81. 

“The receivers waive all questions of that kind by 
appearance, and after such appearance the court will 
not entertain a motion to dismiss on the grounds sug¬ 
gested. (Citation.) The original bill was brought 
against the receivers as such; when the court sustained 
the demurrers to that bill and allowed appellant to 
amend its bill, it was necessarily determined that ap¬ 
pellant should have leave to prosecute its suit. The re¬ 
ceivers having been appointed by the same court which 
granted leave to file the amended bill, that court would 
not need by either pleading or evidence to be informed 
of what the record already spoke, that leave had been 
granted to file the bill. * * * The rule is estab¬ 

lished to prevent collision of different jurisdictions, and 
not as an unbending prerequisite to all pleadings 
against receivers. And we must also hold that the 
Circuit Court of Marion County, by granting leave to 
file an amended bill, determined that the proper pro¬ 
cedure was by means of an independent suit by way of 
a creditors’ bill, even if the law is that an intervening 
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petition is in strictness of practice the proper remedy ; 
a matter which, in view of the lower court s action, it 
will not be necessary to pass upon. 1 he discretion of 
the court in allowing an independent suit, rather than 
an intervening petition, having been exercised in favor 
of appellant s bill, it would seem that such a mattei 
of discretion could not be made the ground of review in 
this court without some showing of oppression or em¬ 
barrassment to the various litigants in permitting the 
bill to be filed.” Fox River Paper Co. vs. Western 
Envelope Co., 109 Ill. App., 393, 399-400. 

In Lyman vs. Central Vermont R. R. Co., 59 Vt., 167, 
the court, while dissenting from the conclusions of the Su¬ 
preme Court in Barton vs. Barbour, 104 U. S., 126, supra, 
points out that the objection was there raised by plea to the 
jurisdiction, and holds that such a plea, even, filed with the 
general issue, comes too late, for that the appearance made 
by the plea of the general issue confesses jurisdiction and 
waives the jurisdictional plea. 

“The conclusive answer to this motion is that, be¬ 
fore it was made, the attorneys for the receiver had 
served a general notice of appearance in the suit on the 
plaintiff’s attorney. This, it has been repeatedly held, 
is a waiver of any irregularity in the commencement 
of the suit. It is an admission that the defendant has 
been regularly brought into court. (Citations.) The ap¬ 
plication to the court by the plaintiff for leave to pros¬ 
ecute would have been a mere form, and, if necessary, 
can be granted at any stage of the suit. Hubbell, ct 
al ., vs. Dana, 9 How., Pr., 424. 

The court, by giving the plaintiff leave to file his bill 
nunc pro tunc against the defendant receiver, as of the 21st 
day of July. 1911. virtually and in effect decided that the 
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obtaining of leave then, if at all necessary under the cir¬ 
cumstances of the case—a suit in equity against the re¬ 
ceiver in the same court by which the receiver has been ap¬ 
pointed—would have been granted as a “matter of course/’ 
as before stated, and, as the receiver had already volunta¬ 
rily appeared generally, and by his demurrer had raised four 
separately named, distinct defenses,—it is too late for him 
to object for want of leave in the first instance, even if such 
leave might then have been thought proper or necessary. 

“If the court believes that the case is a proper one 
for granting leave, such permission will be granted 
nunc pro tunc/' Hirshfeld vs. Kalischer, ct at., 81 
Hun., 616. 

(b) It is further to be borne in mind, in the considera¬ 
tion of this purely technical objection, that in the case at 
bar the receiver, before defending, did not obtain leave or 
authority of the court to act. It was not until one week 
after his demurrer had come on, in due course, for ar¬ 
gument, and had been overruled, that is to say on the 16th 
day of February, 1912, that such leave was obtained. 

At. p. 37, the appellant himself quotes from Metropoli¬ 
tan Trust Co. vs. Lumber Co., ct cil, 162 Fed., 170, 179, 
to the effect that receivers are merely the hands of the court, 
to preserve property and manage it under the court’s direc¬ 
tion for the benefit of those who shall establish the best 
right thereto; that they should be impartial, representing 
no one interested, but all; should have authority, express 
or implied, from the court, for all their acts, and have no 
authority except such as they get from the court; that their 
functions are two-fold, to preserve pendente lite the prop¬ 
erty, and to administer, distribute or dispose of it, accord¬ 
ing to the rights of the parties as ascertained and deter¬ 
mined by the decree of the court; and that “to engage in, 


sue, and defend in a case at law or in equity, they should 
obtain permission from the court appointing them.” 

Xo authority is cited nor any principle stated which op¬ 
poses this decision, the appellant confining himself to an at¬ 
tempt to explain away or to distinguish this case from the 

one at bar. 

Xot only is Metropolitan Trust Co. vs. Lumber Co. ct 
(il., unanswerable in its application here, but it is in accord 
with all of the authorities upon the point which are be found 
anywhere. Booth vs. Clark, 17 How., 322, 331; Davis vs. 
Snead, ct a/., 33 Grat., 705, 709-10; Reynolds vs. Petty¬ 
john, ct al., 79 Va., 327, 331; Patrick vs. Eells, ct al., 30 
Kans., 680, 688; Swaby vs. Dickson, 5 Sim., 692; Story’s 

Eq. Jur., Sec. 838a. 

Thus, in Booth vs. Clark, 17 How., 322, the court said: 
“When appointed, very little discretion is allowed to him, 
for he must apply to the court for liberty to bring or de¬ 
fend actions, to let the estate, and in most cases to lay out 
money on repairs, and he may without leave distrain only 
for rent in arrear. short of a year. (Citations.) He is an 
officer of the court: his appointment is provisional. He is 
appointed in behalf of all parties, and not of the complain¬ 
ant or of the defendant only. He is appointed for the ben¬ 
efit of all parties who may establish rights in the cause. The 
money in his hands is in custodia legis for whoever can 
make out a title to it. (Citation.) It is the court itself 
which has the care of the property in dispute. The re¬ 
ceiver is but the creature of the court; he has no powers ex¬ 
cept such as are conferred upon him by the order of his ap¬ 
pointment and the course and practice of the court. (Cita¬ 
tion.)” 

“As was said by the Supreme Court of the United 
States in Booth vs. Clark, 17 How., 331, the receiver is 
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but the cieature of the court ; he has no powers except 
what are conferred upon him by the order of his ap¬ 
pointment, and the course and practice of the court. He 
cannot even institute or defend actions except by au¬ 
thority.*’ Davis vs. Snead, 32 Grat., 705, 709-710; Rey¬ 
nolds vs. Rettyjohn, 79 Va., 327, 331. 

In Patrick vs. Kells, ct al, 30 Kan., 680, 688: “Under 
the rules of chancery, even the receiver can not defend an 
action which was brought against him, without the sanc¬ 
tion of the judge." (Citations.)*"* 

Indeed, so far has this rule been carried that, where a re- 
cci\er, without first obtaining leave of court, defended ac¬ 
tions arising out of a distress for rent made by him, the 
court refused to allow him his costs. Swaby vs. Dickson. 
5 Sim., 692. 

Upon the foregoing considerations, it is submitted, not 
only was there no necessity for the plaintiff to obtain leave 
to sue before filing his bill in this cause, but the ques¬ 
tion is not properly upon the record, even were it maintain¬ 
able upon its merits. It is raised, not by a plea to the ju¬ 
risdiction, the only way in which it can properly or with 
effect be brought to the attention of the court, but it was 
sought to be raised first bv a demurrer, and then by an¬ 
swer. And in attempting, without any authority from the 
court of his appointment, to raise this highly technical de¬ 
fense, the receiver, in the language of the Supreme Court ; 
appointed for the benefit of all parties who mav establish 
rights and who holds the money in his hands for whoever 
can make out a title to it. assumes, without any standing in 
court for the purpose, the attitude of an active, litigating 
defendant, seeking to prevent bv a purely technical objec¬ 
tion the party actuallventitled to the fpnd from establish- 


requires that he “should be impartial, representing no one 
interested, but all.” Such a position, certainly upon principle 
and as well upon the uniform current of authority, no re¬ 
ceiver can be permitted to assume without having first ob¬ 
tained the sanction and authority of the court, whose crea¬ 
ture he is. 

In the present case, it is to be noted, he assumes the au¬ 
thority to contij* the validity of an order by the court of 
his appointment, which in efiect, so far from authorizing 
him to litigate the question now under consideration, ex¬ 
pressly prohibits him from doing so, and provides that 
such defense as he is authorized to make shall proceed as 
though leave to file on the bill had been duly granted as of 
the date of the institution of the suit. And this although 
no one of the plaintiff's co-partners or associates in the 
Building Association contests or denies his right to the man¬ 
ifest equitv sought by his bill. 

II. 

The appellant’s next contention is, that the cause of action 
is barred by the statute of limitations. The note was dated 
June 20, 1908, and was payable one month after date. The 
appellant admits that it was, therefore, payable on July 20. 
1908, but contends that action upon it was barred on July 
21, 1911. 

The difficulty with this contention is two-fold. In the 
first place, the note did not mature until July 20, 1908. The 
maker had all of that day in which to make payment, and, 
consequently, the cause of action against him did not accrue 
until July 21. 1908. Our statute of limitations provides 
that no action shall be brought “after three years from the 
time when the right to maintain it shall ha\e accrued, but 
allows three full years for the purpose, after the right to 
maintain it began. 
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It is of course elementary that, when time is limited from 
or after a given day, or a certain event—here the accrual 
of the cause of action—such time does not begin to run 
until after that day or event. And this rule is admitted 
by tlie appellant when he concedes that the note in suit, 
being payable one month after its date, June 20, did not 
mature until July 20; for, if the day of the date is not to be 
excluded, it would have matured July 19. 

1 he precise question here involved has been specifically 
and distinctly decided in this jurisdiction in accordance 
with the practically uniform rule throughout the land, by 
the Supreme Court of the District in General Term, in the 
case of Raker vs. Ramsburg, 4 Mackey, 1, which was a 
suit upon a promissory note, dated February 5, 1879, pay¬ 
able at five months after date. The court held that a suit 
filed on July 6, 1882, was brought in proper time, the 
language of the opinion accompanying this ruling being set 
out at page 26 of the appellant’s brief. 


I his decision has never been reversed or overruled, nor 
its authority in this jurisdiction questioned. And the statute 
<>f limitations then in force (Act of Maryland 1715, Ch. 
233, Sec. 2)—providing that action shall be brought 
“within three years ensuing the cause of such action, and 
not after," it is submitted, certainly is no broader than, if 
as broad as, the provision of the Code under which the 
question is now presented. 

I his court is the successor of the General Term, and the 
decisions of the latter are, until reversed or overruled, the 
law of the District. This court has declared that in a 
matter relating to practice—and the rule to be followed 

in computing time is of course a question of practice_ 

it “should not be disposed to question, under any cir¬ 
cumstances. a decision of the General Term.” (Hutchins 
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vs. Maneely. 11 App. D. C., 88-90. And the Supreme Court 
of the United States declares in Bank vs. Whitney, 103 
U. S., 99, 102: 

“Judicial decisions affecting the business interests of 
the country should not be disturbed except for the 
most cogent reasons, certainly not because of subse¬ 
quent doubt as to their soundness. The prosperity of 
the commercial community depends in a great degree 
upon the stability of the rules by which its transactions 

are governed.” 

“Where the construction of the language of a statute 
is doubtful, courts will always prefer that which will 
confirm, rather than destroy, any bona fide trans¬ 
action.” 

Griffith vs. Bogert, 18 How., 158-163. 

Two propositions are presented by the objection now 
under consideration, viz: 

(a) Is the day of maturity included, or excluded, in de¬ 
termining when a cause of action accrues? 

fb) Is the day of the accrual of the cause of action in¬ 
cluded or excluded in computing the limitation period? 

In his brief the appellant first cites 25 Cyc.. 1099, to the 
effect that the statute of limitations begins to run on a note 
from the time the holder has a right to demand payment, 
and that, when a promissory note is payable at a definite 
time in the future, the statute begins to run at the matur¬ 
ity of the instrument. Neither of these statements aids in 
the determination of any question here presented, since we 
are concerned, in the first place, not with knowing, generally, 
from what time the statute begins to run, but rather what 
particular day such an expression indicates—whether from 
maturity for purpose of payment, or for the purpose of suit. 
Without citing encyclopedias or other compilations, which 
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are generally unreliable as direct authority, it may not be 
amiss, since Cyc., has been referred to by the appellant, to 
call attention to other expressions in that work, elucidating 
those which are quoted. 

Thus, at the end of the very paragraph quoted by the 
appellant, at p. 27 of his brief, we read: “But when com¬ 
mercial paper matures for this and other purposes is a ques¬ 
tion depending entirely upon the law of bills and notes, 
and is treated elsewhere in this work,” referring to 7 Cvc 
838-875. y " 


■ ? y , c ” 84 , -: lhe da - v of payment or maturity is 

included as the last day of the currency of the paper 

l he maker or accepter has the whole of that day in 
which to make payment, and in most jurisdictions, 
therefore, it is held that action cannot be brought even 
after demand and refusal to pay, until the dav follow¬ 
ing, or, when grace is allowed, until the day following 
the last day ofjyace. It follows, that the day of ma- 
turity is to be Included in reckoning the period for the 
running of the statute of limitations on a bill or note 
A suit upon a promissory note payable one day after 
date, without grace, begun on the day following the 
execution of the note, is premature.” 


/ Cyc., 843: “All the authorities agree that, in the 
absence of a demand of payment on the day fixed there¬ 
for, an action commenced on that day in premature.” 


3a Cyc., 997: “In determining whether the law of 
limitation shall control in a given case, the question is 
frequently presented as to when the cause of action 
arose; and it may be stated as a general rule that the 
cause of action arises when the party has the right to 
apply to the proper tribunal for relief.” 

38 Cyc., 318. "In computing time from or after a 
certain day, or a given date, the day on which an act 
is done, the general rule is to exclude the day of the 
date, unless a different method of computing is clearly 
intended.” 
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That the day of maturity is to be excluded; that the 
paper is current during the whole of that day; that the ma¬ 
ker has the whole day in which to make payment—is but 
the statement of elementary law. 

Appellant cites Clark vs. Iowa State, 20 Wall., 583, as 
being: in conflict with these views. The court in that case 
had before it no question, and rendered no decision, pre¬ 
sented by or applicable to the case at bar. Certain coupons 
for interest which became payable prior to the maturity of 
the bonds to which they had been attached, had been de¬ 
tached from the bonds themselves, and the question certified 
to the court was, “Does the statute of limitations commence 
to run upon the coupons in suit from their own maturity re¬ 
spectively, or does it commence to run upon the coupons 
only from the maturity of the bonds to which said coupons 
belong?” The court answered: “The statute of Iowa, which 
extends the same limitation to actions on all written con¬ 
tracts. sealed or unsealed, began to run against the coupons 
in suit from their respective maturities“from” their re¬ 
spective maturities, and the question here is, in this con¬ 
nection, what does this mean? Not only does the court 
fail to sav that the statute commences to run on the date 
of their respective maturities, for the purposes of payment, 
but it does not consider that question in any way. The 
opinion continues: “The simple question, therefore, pre¬ 
sented for our determination, is whether the statute is a 
bar to an action upon the coupons detached from the bonds 
and transferred to parties other than the holders of the 
bonds, when it would not be a bar to an action on the 
bonds themselves had they not been cancelled.” This ques¬ 
tion is answered in the affirmative. “All statutes of limita¬ 
tions begin to run when the right of action is complete, and 
it would be exceptional and illogical to hold that the statute 
sleeps with respect to claims upon detached coupons, while 



29 


d complete right of action upon such claims exists in the 
holder.” 

1 hat there is no analogy between that case and the one 
at bar is too evident for further comment. 

Blitch vs. Brewer, 83 Ga., 333, is next cited (at page 29), 
and supports the proposition contended for by the 
appellee, namely: that the day of maturity is ex¬ 
cluded in computing the time for the bringing of 
an action, and that, therefore, a note payable on 
or before October 15, 1880, is not barred on October 
K->, 1886. No point was raised as to whether the first 
day of the six years limitation period was to be included, 
since, e\en including that day, the suit was in time, and the 
statute required suit to be brought ‘“within six years.” The 
c ourt said. Our conclusion is that the action was brought 
in time , that it was not barred by the statute of limitations, 
and that the court erred in charging the jury, and in not 
granting a new trial. In Favors vs. Johnson, 79 Ga., 553, 
which was the foreclosure of a landlord’s lien, there was a 
demand for payment on the day of maturity, but whether 
the proceeding to foreclose was rightly commenced on that 
day after payment was refused, was not decided, the ques¬ 
tion not being made.” And the court held that the date of 
maturity was to be excluded in determining when the cause 
of action accrued. There is nothing whatever in the opin¬ 
ion to indicate that the same rule of computation does not 
apply, as logically it must, with respect to the exclusion of 
the first day, and the inclusion of the last, of the period of 
limitations. The case is direct authority, therefore, in sup¬ 
port of the appellees’ first contention, that the day of ma¬ 
turity is to be excluded, and authority in principle upon the 
second proposition, that the same rule of construction ap¬ 
plies to computation of the period of limitations. 

Kimball, et al., vs. Fuller, et al, 13 La. Ann., 62, next 
cited, at page 29, is likewise against rather than in favor of 
the appellant. “The note sued upon being due in all the 


month of March, was so on the 31st clay of March, 1849, 
and did not become payable until after the expiration of the 
three days of grace, to wit, on the 3rd of April, and as the 
petition was filed on the 31st of March, 1854, and the cita¬ 
tion was served on the defendants on the 1st April, 18a4, 
the plea of prescription cannot prevail. (Citations)” The 
only ruling here is that the note did not become payable until 
“after” the expiration of the period of grace. Whether the 
first day of the period of limitations is to be included, or ex¬ 
cluded, was not passed upon, discussed or referred to. 

In Packard vs. Valentine, ct cil., 13 Maine, 412, and Mc¬ 
Coy, vs. Farmer, 64 Mo. 44, both cited at page 29, neither of 
the questions now under consideration was presented, the 
only point decided by the court in those cases being that the 
cause of action did not accrue upon the notes at their ma¬ 
turity, bv the terms thereof, or until the expiration of the 
third day of grace. So far as these cases are relevant at all, 
they support the ruling of the court below. 

In Beeman vs. Cook, ct al., 48 Vt. 201, cited at page 30, 
the ruling was that a note dated December 24, 1867, pay¬ 
able one year from date, and put in suit December 24, 1874, 
was in time under the six year statute, because “the authori¬ 
ties all agree that, in computing the time that a note pay¬ 
able at a future day has to run, the day of the date is ex¬ 
cluded. The rule is also well settled that, when by the 
terms of a contract it is to be performed by a party upon a 
particular day, such party has the entire day in which to per¬ 
form it.” 

In Blackman vs. Nearing, 43 Conn, 56, 60, next cited at 
page 30, while the court had before it only the question 
whether the day of maturity was to be included or excluded, 
its ruling, in terms, sustains the contention of the appellee* 
on both of the propositions now under consideration. The 
note was payable February 24, 1868. Suit was brought 
February 24, 1874. The court, holding the suit not barred, 
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under a statute providing that no action shall be brought 
"but within six years next after the right of action shall 


accrue/’ said: "The practice 
payable at bank on the third 


of commencing suits on notes 
day of grace, after their dis¬ 


honor, is no doubt well established, and we have no disposi¬ 
tion to disturb it. But we are strongly opposed to adopting 
any rule, or giving any construction to the statute, which 


would fix different periods of limitations to contracts so 
nearly alike as notes of this character. Instead of making 
distinctions in cases so nearly identical, the effect of which 
must be to perplex and mislead, we think it far preferable 
to have one uniform rule, and to make that applicable, gen¬ 
erally, to all contracts and obligations of every description, 
wills, and other legal instruments, statutes, and all proceed¬ 
ings under them. The day of the date, and the day of the 
act from which a future time is to be ascertained, should be 
excluded." 

So, excluding the day of the accrual of the cause of ac¬ 
tion, there can be no question but that in the case at bar the 
action was brought in time. 

In Whitewell vs. Brigham, 19 Pick., 117, as pointed out 
by the appellant, the court holds that the general principle 
that the obligor on a bond, the promissor in a note, and the 
acceptor of a bill, are entitled to the whole of the day on 
which they fall due to pay them, is unquestionable, and that 
no action will lie upon either until the whole day has ex¬ 
pired ; but that the law merchant has a modification of this 
principle operating upon negotiable instruments, whereby 
mercantile paper is considered as falling due, where demand 
is made, on the last day of grace, after which demand, on 
that day, suit may be instituted. But this case does not 
hold, nor it is believed does anv other, that the day of ma¬ 
turity, even where demand is then made, is the day upon 
which the cause of action accrues for the purposes of the 
statute of limitations, or that this exceptional privilege of 
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suit in the case of commercial paper accelerates this bar 
of the statute of limitations in causes of action of that char¬ 
acter, even in cases, unlike the present, in which demand was 
made on the day of maturity and the contention in ques¬ 
tion was thereby made colorably possible. To the contrary 
see the reasoning and decision of the court in Blackman vs. 
Xearing, cited above. 

It is to be noted, moreover, that the doctrine of White- 
well vs. Brigham, allowing the institution of action, after 
demand, on the day of the maturity, of a note or bill, is 
denied bv the later decisions, and it is believed by the weight 
of authority upon the subject. Farmers’ Nat. Bank vs. 
Solnic Paper Co., 58 Kans., 207; Oothout vs. Ballard, 41 
Barb.. 33: Taylor vs. Jacoby, 2 Barr. (Pa.), 495; Smith vs. 
Aylesworth. 40 Barb., 104: Benson vs. Adams, 69 Tnd., 353: 
Sutcliffe vs. Humphreys, 58 X. J. L., 42. 

In Beeman vs. Cook, 48 Yt.. 201, cited by the apjiellant 
and already considered, the court said, at pages 203-4: 
"The authorities all agree, in computing the time that a note 
payable at a future date has to run, the day of the date is 
excluded. The rule is also well settled that when, by the 
terms of a contract, it is to be performed by a party upon 
a particular day, such party has the entire day within which 
to perform it. But it is said that an exception to this rule 
prevails in respect to negotiable paper: and in many cases 
outside of this State it has been held that, upon a demand 
being made during the ordinary and regular business hours 
and a refusal to pay, the right of action then accrues, and 
a suit brought thereafter on the same day may be main¬ 
tained. But we know of no case where it has lieen held 
that such action could be maintained without such demand 
and refusal. On the other hand, such demand and refusal 
seem to be regarded as indispensable. In this case, there 
is nothing to show that there was such a demand and re¬ 
fusal, even if in a case like the present that would have been 
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sufficient. On that we express no opinion. It is claimed 
t lat m this case the comt should presume a demand and 
refusal from the lapse of time. This we cannot do. No 
i.cmand was necessary to perfect the party’s right at the 
close ot the day of payment; and to presume that the party 
maoe a demand with the view of perfecting his right a few 
hours earlier, from the fact that he neglected to enforce 

1,s u llcn !t " as perfected, for almost six years, would 
, c goln " ffiute too far in aid of this defense. The fair in- 
lerence would he the other way.” It was accordingly held 
t silt the suit was not barred, because the day of the date of 
the note should be excluded, the court also saying, as al¬ 
ready noted: “ I he rule is also well settled that when, 

- t *' c ternls ot ' a contract, it is to be performed by a party 
upon a particular day, such a party has the entire day in 
which to perform it.” 

“Under the statute (R. S.. Art. 276), which allows three 
days of grace on all negotiable promissory notes, the debtor 
is entitled to three entire days after the day fixed for pay¬ 
ment : and hence, when a suit is brought on the fourth day 
after the expiration of four years from and after the day 
hxed for payment, the bar of limitation would not apply.' 
Watkins vs. Willis, 58 Tex., 521. At p.524, the court 
continues: “Hence, a note would not mature until the ex¬ 
piration of three entire days (grace) after the date of pay¬ 
ment. and suit could not be maintained against the 
maker until after the expiration of those three entire days.” 

Hamilton, etc., Co. vs. Sinker. Davis & Co., 74 Tex., 
al : “ Hie payor of a note has all of the day of its maturity 

m which to pay it. and cannot be sued upon it until the 
next day. (Citation.)” 

Harmon vs. Hope. 87 N. Y„ 8, 10: “The rule must be 
deemed settled in this State that the maker has the whole 
>4 the last day of grace within which to pay, and any earlier 
action against him is premature.” 
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Raefle vs. Moon, 58 Ga.. 94. 95. holds that a note payable 
one day after date becomes due on the day after it was 
made, and cannot be sued until the day following. 

See, also, Walcomb vs. Dodge, 3 Cal., 260; Davis vs. Ep- 
pinger. 18 ib., 328; Fhomas vs. Shoemaker, 9 I a. St., 1/9, 
182: Bank vs. Paper Co., 58 Kans.. 207; Ooothout vs. Bal¬ 
lard. 41 Barb., 33; Smith vs. Aylesworth, 40 Barb., 104; 
Benson vs. Adams, 69 Ind.. 353; Sutcliffe vs. Humphreys, 


58 X. J. L., 42. 

It cannot be doubted, then, that the cause of action upon 
the note with which we are here concerned did not accrue 
until the day following the day of maturity. But is 
the day of the accrual of such cause of action to 
be included in computing the statutory period of lim¬ 
itations? Xo reason for any variance, upon this ques¬ 
tion, from the usual rule of excluding the first and including 
the last day in the computation of periods of time has been 
suggested on behalf of the appellant at any stage of this 
case, and none, it is submitted, can be. The contrary has 


for a quarter of a century been the doctrine of this jurisdic¬ 
tion. under the authority of Baker vs. Ramsburg, 4 Mackey 
1. already referred to in this brief. 

In Sheets vs. Selden’s Lessee, 2 \\ all., 1/7, 189, the court 
said: “The objections taken to the proceedings for the for¬ 
feiture of the lease is that the demand for the rent was not 
made on a proper day, nor by properly authorized agents. 
The demand was made on the first day of May, and also 
on the first day of June. The first demand was premature; 
the question is as to the demand on the later day. The 
leases provide that the rents should be paid semi-annually on 
the first days of May and Xovember; and that, if any in¬ 


stalment should remain unpaid for one month from the 
time it should become due, all the rights and privileges se¬ 
cured to the lessee should cease and determine and any au¬ 
thorized agent or lessee of the estate should have power to 
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enter and take possession of the premises. By the term 

month as here used is meant a calendar and not a lunar 
month. * * * 1 he rent became due on the first of 
May ; the one month from that time within which the pay¬ 
ment was required to be made to prevent a forfeiture expired 
°n the first day of June following. In the computation of the 
time, the day upon which the rent became due was to be 
excluded. The general current of the modern authorities 
on the interpretation of contracts, and also of statutes, where 
time is to be computed from a particular day or a particu¬ 
lar event, as when an act is to be performed within a speci¬ 
fied period from or after a day named, is to exclude the day 
thus designated, and to include the last day of the specified 
period. ‘W here the period allowed for doing an act,’ says 
Chief Justice Bronson, ‘is to be reckoned from the making 
ot a contract, or the happening of any other event, the day 
on which the event happened may be regard as an entirety, 

or a point of time; and so excluded from the computation.’ 

(Citation.)” 

Tn Best vs. Pope, 18 Wall., 119, it was held that an of¬ 
ficer commissioned to hold office during the time of four 
years from the second of March, 1845, is in office on the 
second day of March, 1849. “The word ‘from’ always ex¬ 
cludes the day of date.” 

See, also, Dutcher vs. Wright, 94 U. S., 553. 

Tn Hicks, ct al., vs. Insurance Co., 60 Fed., 690. the Cir¬ 
cuit fCfirt of Appeals for the Second Circuit followed and 
applied the doctrine of Sheets vs. Selden, supra, to a sta- 
ute providing that no policy of insurance should be for¬ 
feited for default in the payment of premium until a notice 
should have been served by mail upon the assured, stating 
that unless the premium was paid within thirty days after 
the mailing of the notice the policy would become void. 

1 he premium became due December 2nd, and notice was 
mailed November 2nd. Holding this notice insufficient basis 




for a forfeiture, the court said: “Excluding, as must be 
done according to the authorities, the day of mailing in the 
computation in the present case, the notice was served by 
the defendant twenty-nine days, and not ‘at least thirty days' 
prior to the time when it should have been, in order to effect 
the forfeiture. The defendant is in no better position than 
he would be if no notice had been mailed.” 

In yc Martin, 4 Fed., 208, the last work on a building 
was done October 5, 1874, and a mechanic’s lien was filed 
April 5, 1875, the statute providing that the lien should 
remain “until the expiration of six months after the work 
shall have been finished and materials furnished, although 
no claim shall have been filed therefor: but such lien shall 
not continue longer than the said period of six months, 
unless a claim be filed as aforesaid at or before the expira¬ 
tion of the same period.” Holding the lien to have been 
filed in time the court said: “Clearly in computing the six 
months under these two recited acts, either the day on which 
the last work is done, or the day on which the claim is filed, 
must be excluded. Therefore, the claim here, filed April 
5. 1875, was in time.” 

In Manufacturing Co., ct aL, vs. Roller Bearing Co., 171 
Fed., 114. it was held that, under the statute permitting 
the filing of an application for a patent within twelve 
months after the filing of a foreign application, the day of 
the application in the foreign country is excluded, and there¬ 
fore. where the foreign application is filed February 23. an 
application filed here on February 23 of the following year 
was in time. 

Hathaway vs. Patterson, 45 Cal., 294, was a suit upon 
a note payable one day after the entry of an order in a cer¬ 
tain cause. The order was entered October 23, 1863, 
and suit was commenced October 24, 1867. “The note be- 
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came clue one day after the date of the affirmance of that 
judgment. The defendants had all of the 24th day of Oc- 
tolrer in which to pay the money. Had any action been 
brought on the note that day, it could not have been main- 
tained, because it had not then accrued/’ 

In Elder vs. Bradley. 2 Sneed, 247, the statute providing 
that creditors should within two years from the qualification 
of the executor or administrator, exhibit and demand their 
debts, or else the same shall be barred, the court said: “We 
think it just and reasonable that liberal construction be 
adopted, and that the day when the executor or adminis¬ 
trator shall qualify be excluded in the computation.” 

In Holt vs. Richardson. 134 Ga, 287, an action in tres¬ 
pass against an officer for an illegal eviction, the plaintiff had 
been given notice by the defendant on Thursday, Novem¬ 
ber 7th, that after the expiration of three days, not counting 
Sundays or public holidays, the officer would evict him un¬ 
less he filed the statutory counter affidavit. He was evicted 
on November 11; held that the defendant could not have 
been legally evicted before November 12, and that his evic- 
tion, therefore, was illegal. 

1 lie proper mode of computing time, where an act 
is to be performed within a particular period from or 
atter a specified day, is to exclude the day named, and 
include the day on which the act is done.” Ewin°- et 
til., vs. Bailey, 5 Ill., 420. 

1 he same rule is announced in the following cases cited 
by appellant: 

Menges \s. Frick, /3 Pa. St., 140, refutes instead of sup¬ 
porting appellant s contention for which it is cited, and is 
conclusive against him. The Pennsylvania statute required 
that action be commenced “within six years next after the 
cause of such action or suit, and not otherwise.” The court 
said: “If suit may be commenced within six years after 







the clay on which the cause of action arose, then it is too 
plain for argument that that clay is not to be included in the 
computation. But if there could be anv doubt as to the 
proper construction and meaning of the act, the rule must 
now be regarded as settled that, when an act of the assembly 
requires a thing to be done within a certain time from or 
after a prior date, and deprives the party of a right for 
omitting it, the most liberal construction is to be chosen, and 
the furtherest time given from which the reckoning is to be 
made. In other words, the day from or after which the 
count is to be made, is to be excluded in computing the time 
within which the act may be done.” 

By parity of reasoning, since the statute in the case at 
bar provides that “no action shall be brought after three 
years from the time when the right to maintain the action 
shall have accrued, it is too plain for argument that the day 
when that right accrued must be excluded in the computa¬ 
tion. The right to maintain the action accrued on July 21, 
1008. the day following the maturity of the note, which day 
must of necessity be excluded in computing the period of 
limitations. Consequently, such computation commenced 
with the 22nd day of July, 1908, and ended at midnight 
July 21, 1911, three years later. 

Cornell vs. Molton, 3 Den. 12, next cited, presented a de¬ 
mand note. The case arose under a statute requiring ac¬ 
tions to be comenced “within six years.” 1 he court said: 

“Our cases all go to establish one uniform rule, 
whether the question arises upon the practice of the 
court, or the construction of a statute; and the rule is, 
to exclude the first day from the computation. The 
question has not before arisen upon the statute of limi¬ 
tations; but it has been fully settled in the decisions 
upon other statutes involving the same principles. (Ci¬ 
tations.) When the period allowed for doing an act 
is to be reckoned from the making of a contract, or the 
happening of any other event, the day on which the 
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event happened may be regarded as an entirety, or a 

point of time; and so be excluded from the computa¬ 
tion 


So. in the case at bar, the time after which suit might not 
be brought is reckoned “from the time when the right to 
maintain any such action shall have accrued.” which was 
July 21, 1908. Upon the authority of the case thus cited 
bv the appellant, therefore, the time when the right to main¬ 
tain the action accrued is to be regarded as an entirety, or a 
point of time, and so be excluded from the computation. 
So excluding it, the action would not have been barred until 
midnight of July 21, 1911. 

Hook vs. Bixby. 13 Kails. 164, cited at page 30. is also, 
an authority in support of the appellee's’contention and 
against that of the appellant. The court said: “The cause 
of action accrued, as is claimed and admitted, on February 
19^1870, and the action was commenced on February 19. 
18/,i. Our Code of Civil Procedure provides that ‘civil 
actions, other than for the recovery of real property, can 
only be brought within the following periods after the cause 
of action shall have accrued, and not afterwards: * * * 

Second, within three years, an action upon contract, not in 
writing, express or implied.' Gen. St. 663. Sec. 18. And 
the same Code provides that ‘the time within which an act is 
to be done shall be computed by excluding the first day and 
including the last: if the last day be Sundav. it shall be ex¬ 
cluded.' Gen. St. 771. Sec. 722." The suit was according¬ 
ly held to have been brought in time. These Code provi¬ 
sions are simply declaratory of the universally recognized 
common law rules for the computation of time. 

In I ’cables vs. Hannaford. cl «/., 18 Maine. 106. the 
statute provided that a certain brook should be kept open 
tree for the passage of fish “from the fifth day of May to 
the fifth day of July in each year;” held, not required to 
lie opened until the 6th day of May. and that the owner of 
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a mill located on the brook is entitled to prevent its opening 
prior to that day. 

In Flint vs. Sawyer, 30 Mo., 726, the statute provided 
that, should any person fail to appear to discharge taxes as- 
sessed “with nine months from the date of the assessment. 

A 

tlie collector should * * * certify the same to the treas 

urer of the town.” An assessment was made August 13, 
1844. The collector made his return May 13, 1845. Hold¬ 
ing the return made too early, the court said: “When the 
statute requires an act to be performed in a certain time 
from the date of some transaction, the day of such date is 
excluded, in the computation of the time. (Citations.) The 
collector should have waited during all the business hours 
of the 14th dav of May, 1845, for the owner of the land to 
pay the taxes upon it, before he made his certificate to the 
town collector.” 

In Fuller vs. Russell, 6 Gray, 128, 130, it was held that, 
in computing the three years after entry for breach of con¬ 
dition of the mortgage within which the mortgagor may 
bring his bill to redeem, the day of entry is to be excluded. 
“It is now well settled, as a general rule, that when a thing 
is to be done within a given number of days from the date, 
or from the day of the date, the day of the date is to be ex¬ 
cluded. * * * Effectually to extinguish the mortgagor's 

right of redemption, possession of the mortgaged premises 
must first be obtained, in one of the methods prescribed by 
law; and then the possession, so obtained, must be continued 
peaceably for the term of three years afterwards. The con¬ 
tinuance must necessarily commence after the entry has been 
made and the possession acquired. And as the law does not 
take notice of fractional parts of the day, except in par¬ 
ticular circumstances when it becomes necessary to observe 
with minuteness the succession of events, the continuance of 
the possession commences the day following that on which 
the possession is taken. The full term of three years is 
therefore to be computed after excluding the day on which 


the possession has already been taken." The mortgagor of 
course, might have sued on the day the mortgagee took pos¬ 
session, but the cause of action for the purposes of the stat¬ 
ute was not construed to have begun until the next day 
In U egan vs. Peters, ct al., 1 Mete. 127, the statute pro- 
wded that the prisoner must, under certain circumstances, 
surrender himself "within ninety days from the day of his 
committment;" held, "Ninety days is a term of time exclud¬ 
ing the day of the commitment.” and. as the ninety days 
expired on the last moment of the last day of June, a sur- 
i aider on the first day of July was a surrender at the expira¬ 
tion ot the last of June, the law not recognizing any division 
of time less than a day. 

See. also. Bigelow vs. Wilson. 1 Pick. 485: Ordway ct 
vs. Remington, ct al., 12 R. I.. 319; Edmundson’vs 
Weagg, 104 Pa. St.. 500 in rc Evans. 29 N J Eq 571 • 
Savage vs. State. 18 Fla.. 970; Maxwell vs. Loan Co.. 45 
Ha.. 425, 4a5; Steuart vs. Meyer, ct al., 54 Md.. 454. 

In the course of this discussion we have reviewed all of 
the cases cited by appellant in this connection which have any 
application. The only other cases on the appellant’s brief, 
under this heading, are the following: 

At page 28. the brief cites Andress’ Appeal. 99 Pa. St.. 
421. and Millies' Appeal. 99 Pa. St. 483. 

I hese cases arose upon a demand note, the limitation upon 
which of course began to run at once. In Andress’s Appeal, 
the court said: "At what time is a due-bill payable on de¬ 
mand barred hv the statute of limitations ? Does the statute 
commence to run at its date, or not until payment is de¬ 
manded? Ii is the well recognized rule of law. that the 
statute begins to run on a promissory note, whether nego¬ 
tiable or not, whenever a cause of action accrues thereon: 
that is. from the time the holder has a right to demand the 
thing claimed. (Citations.) The words ‘on demand’ in a 
note do not make the demand a condition precedent to the 
fight of action; but import the debt is due and demandable 
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immediately, or at least that the commencement of a suit 
therefor is a sufficient demand.** A portion of this lan¬ 
guage is quoted by appellant at page 28, a comparison of 
which excerpt with the foregoing will he sufficient to de¬ 
monstrate that the excerpt quoted does not definitely 
state the court’s ruling, and that the point decided in that 
case has no bearing upon the questions now under consid¬ 
eration.—certainly none adverse to the contentions of the 
appellecvf, 

Bucklin vs. Ford, 5 Barb., 393, is next cited at page 28. 
In it, the court held, merely, “that the statute begins to 
operate only from the time a right to demand the thing in 
question vests in some one," and therefore that, the prop¬ 
erty for the recovery of which the suit had been brought 
having come into the hands of defendant’s testator between 
the death of plaintiff’s intestate and plaintiff’s qualifica¬ 
tion as his administrator, the statute did not commence to 
run until such qualification. 

2 Parsons on Xotes and Bills, 641-2, next cited, is sim¬ 
ply, “The limitation begins to run, therefore, not from the 
date, but from the time when the note, being due, may be 
sued.” 

At page 28. appellant cites Black vs. Swabson, 49 (la., 
424, as authority for the proposition that the right of action 
on a note accrues, not at its date, but at its maturity—a 
point not involved in the present case, and the decision 
went no further. There was no point there raised, still 
less decided, having any application whatever to the case 
at bar. The suit was upon a promissory note, to which the 
defendant had pleaded as a set off a note due Deceml>er 25, 
1865. The trial court held this latter note barred by the 
statute of limitations, and the judgment thereupon was re¬ 
versed. The several sections of the statute were in conflict 
with one another, seven of them referring to causes of ac- 


tion which had accrued prior to June 1, 1865, and the 
eighth and concluding section providing, “That all cases 
of the character mentioned in any section of this act which 
have arisen, or in which the right of action or the liability 
has accrued, or the contract has been made since the first 
June, 1865, shall be controlled and governed by the limita¬ 
tions law, as set forth in the revised code/’ The trial 
court held that the note pleaded as a set off was governed 
by the earlier, while the appellate court held that it was 
governed by the concluding section of the later act, and 
this was the only question involved. The absence of any 
bearing upon the present controversy is apparent. 

In Palmer vs. Palmer, 36 Mich., 487, cited at page 29, 
upon a note payable 30 days after demand no demand had 
l>een made until six years and seven months after the mak¬ 
ing of the note. The only ruling was that the note became 
due thirty days alter its demand, and was therefore barred. 

I he exact date when it become due was neither decided, nor 
discussed. 

In Johnson vs. Buckner, 4 Mo., 624, and Triplett vs. 
Poster, 115 X. C., 33a, both cited at page 29, the only ques¬ 
tion was whether the statute commenced to run from the 
date of the note, or from its maturity, it being held, of 
course, that the maturity was the time from which the stat¬ 
ute should be computed,—the court saying in the North 
Carolina case: “The statute commenced to run, not from 
the date of the execution, but from the maturity of the said 
notes.” 

Smith vs. Wilson, 15 Texas, 132, cited at pages 29-30, 
is the only case of the numerous citations made by the ap¬ 
pellant which in any manner supports his contention. That 
was a suit on a promissory note dated December 14, 1850, 
payable one day after date. Suit was brought December 
16, 1854. The court charged the jury that the note was 
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due on the 15th of December, 1850, and that the four-year 
period of limitation, dating from its maturity, was com¬ 
pleted on December 14, 1854. In affirming the judgment, 
the appellate court said only: “Nor did the court err in the 
instruction to the jury upon the effect of the statute of limi¬ 
tations. Excluding from the computation the day on which 
the note became due, still the suit was not brought within 
the time limited bv the statute.*' 

But the case last cited does not announce the rule of law 
which is recognized in Texas. It has been overruled by 
Watkins vs. Willis, ct a!., 58 Tex., 521, Hamilton, etc., Co. 


vs. Sinker, etc., Co., 74 Tex., 51 ; Smith vs. Dickev, 74 Tex., 
pi. and Hunter vs. Lanius, 82 Tex., 671. 


In Watkins vs. Willis, ct a/., 58 Tex., 521, it was held, 
under a statute allowing three days' grace, that the debtor 
was entitled to three entire days after the day fixed for 
payment, and that when a suit was brought four years from 
the fourth day after maturity, exclusive of the days of 
grace, the bar of limitations did not apply. The notes sued on 
were dated March 17, 1877, and were payable one day after 
date. Suit was filed March 21, 1881. The court charged 
the jury that suit could not be brought before March 22, 
1877, and that it could be maintained at any time up to and 
including March 22, 1881. 

This rule was followed in Hamilton, etc., Co. vs. Sinker, 
etc., Co., 74 Tex., 51. 

In Smith vs. Dickey, 74 Texas, 61, which was a suit by 
an architect to recover compensation for sketches and in¬ 
struments which he had furnished, the court said: “The 


sketches and instruments were completed by appellee and 
delivered to appellant on July 3, 1883. His cause of action, 
there being no express contract as to the time of payment, 
then accrued. He did not bring his suit until July 3rd, 
1885. W hether the cause of action was then barred or not, 
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depends upon the question whether in computing the time 
or day in which the cause of action accrued is to be ex¬ 
cluded or included. In Watkins vs. Willis, 58 Texas, 521, 
it is held that in computing the term of four years in order 
to bar a suit upon a note, the day upon which the note ma¬ 
tures is to be excluded, but this was upon the principle that 
the payee had all of the day of maturity in which to pay the 
note, and hence the holder could not sue until the next day. 
In that case the plaintiffs brought their action within four 
years, including the day on which their cause of action ac¬ 
crued. In this case the cause of action accrued as soon as 
the sketches and estimates were delivered, and it follows 
that, if that day is to be included in the computation, the 
bar of the statute was complete when the suit was brought. 
But should the day of the accrual of the cause of action be 
included? There is no direct decision of this court upon 
the question. The case comes under the fifth class speci¬ 
fied in article 3203 of the Revised Statutes, which reads as 
follows: “There shall be commenced and prosecuted with¬ 
in two years after the cause of action shall have accrued 
and not afterwards all actions or suits in courts of the fol¬ 
lowing description.” 1 hen follow the description of the 
several classes, d here has been no uniform or statutory 
rule laid down by this court as a guide for the determina¬ 
tion of the question, but perhaps there is none more gen¬ 
eral or more satisfactory than that, when time is to be com¬ 
puted after an act done or the happening of an event, the 
day on which it is to be done, or the event is to happen, is 
to be excluded from the count. (Citations.) * * * We 

think it more in harmony with our previous decisions to 
hold that the day on which the cause of action accrued 
in this case should not be counted in the computation. We 
think, moreover, that the construction here adopted tends 
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to brin" about uniformity of decision in this court, and to 

o . 

establish certain rules by which parties may in the future be 
guided.” 

And in Hunter vs. Lanins, ct al., 82 Texas, 677, 680, the 
court said: “On the 16th of October, 1886, at 12 m., ap¬ 
pellants presented the claim to the administrator, when it 
was rejected by him. January 14, 1887, suit was filed 
against the administrator. The question is whether, in 
computing the number of days, the day of the presentation 
shall be included or excluded. In the former event the suit 
was brought on the 91st day; in the latter it was brought on 
the 90th day, and was in time. Our statute provides that 
the owner of a rejected claim ‘may, within 90 days after 
such rejection, and not thereafter, bring a suit’ against the 
administrator for its establishment. * * * The time 

should be reckoned, excluding the day of the rejection of 
the claim." The suit was accordingly held to have been 
brought in time. And yet, undoubtedly, as in the case of 
commercial paper payment of which has been demanded 
and repaid on the day of maturity. Whitwell vs. Brigham, 
19 Pick., 117, discussed supra, action might have been 
brought on the day of rejection. 

It is accordingly respectfully submitted that the suit was 
brought in time, and is not subject to the defense of the 
statute of limitations. 


Laches. 

Upon referring to the testimony of the plaintiff, it will 
be seen that he took up this note and paid the Farmers & 
Mechanics National Bank of Georgetown, D. C, the holder 
of it $25,000 for it, on November 1, 1910, by his check of 
that date, as follows (Rec., p. 25): 


Washington, D. C., Xov. 1, 1910. 


“No. 3158 

Tiie Farmers and Mechanics National Bank 

oe Georgetown. 

Fay to the order of the Farmers and Mechanics National 
Bank, of Georgetown, Twentv-five thousand Dollars. 

For take up note of the 1st Corp. Building Asst, of 
Georgetown. D. C. 

$25,000. (Signed) S. Thomas Brown.” 

The bill was filed on the 21st day of July, 1911, a period 
of less than nine months after the plaintiff's cause of action 
accrued. 

Laches is a question of inequity, not of time. If the 
delay is not shown to have prejudiced, and limitations have 
not run, there is no bar. 

Brissell vs. Knapp, 155 Fed., 809; Galliher vs. Caldwell, 
145 L\ S., 368, 373: Herdman vs. Brennerman, 35 App. 
1). C, 27; Cis vs. Boarman, 11 App. D. C., 116-122. 

In the last named case this court said: 

“There is no room for the application of the doctrine 
of laches. It would l>e absurd to hold that, if a person 
has a term of twenty years under the statute within 
which to bring his action, he is to be regarded as 
guilty of laches unless lie brings it within some shorter 
period. Ninteen years and five months are not equiva¬ 
lent to twenty years, either at common law or in 
equity.” 


III. 

It is also contended by the appellant that the payment 
of the debt by the plaintiff extinguished it, and that his 
ownership of the note discharges it. 

This is to say that the payment of a note by one of its 
joint makers liable for its payment and who may be com- 
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polled to pav it, extinguishes it, or confers upon him an 
ownership which discharges it. That this proposition, and 
sections 1423 and 1304 of the Code cited in support of it. 
are applicable to the case of a sole maker, or to several 
makers who unite in payment, is unmistakable. That it 
has no application to one of several makers from whom the 
whole note has been collected, and who seeks contribution 
from his co-makers, is equally undisputable. 

Reference is made in brief for appellant (p. 32) to Rates 
on Partnership for support of this contention, where inter 
alia, it is said: 

“Sec. 851. A partner cannot recover at laze for 
advances or loans made by him to the firm.” 

“Sec. 852. Xor obtain reimbursement at laze for 
money paid or debts settled by him out of his private 
estate for the firm.” 

In Section 849, just preceding those quoted, we read as 
follows: 


“A partner’s claim is a liability of the firm and is 
payable primarily out of its assets; to allow a recovery 
againt the firm at law is to deplete the assets and 
convert them into the separate property of one partner, 
at the expense of creditors, without the consent of the 
co-partners, and in violation of their lien or equity to 
have assets applied to debts. Resides, an insuperable 
technical difficulty is encountered in attempting to sue 
the firm, in that the plaintiff is on both sides of the 
record, being one of the defendants, and seeking to re¬ 
cover a judgment against himself.” 

IV. 

I he authorities thus cited by the appellant, last above re¬ 
ferred to. are. however, conclusive of his objection that the 


jurisdiction of the plaintiff’s claim was at law and not in 
equity, and an effectual answer to his reiterated question, 
“Why could he not sue the receiver at law, after leave 
obtained?” Being, himself, one of the partners, he was 
one of the makers of the note, and in any action by him 
at law upon it he would have encountered the “insuperable 
technical difficulty” above referred to of being in fact one 
of the defendants, seeking to recover judgment against 
himself. 

The circumstances under which the plaintiff paid the 
$25,000, and acquired the note are developed at p. 26 of 
the record, upon his cross-examination on behalf of the 
appellant. The bank was about to bring suit against him, 
and desisted from doing so only upon his paying, on No¬ 
vember 1, 1910, the sum of $25,000, in lieu of the $27,000 
and interest thereon from June 20, 1908, which was then 
due, in consideration of which payment the Bank endorsed 
the note without recourse to him. The case is, therefore, 
that of an advance, or of a debt settled by the plaintiff, one 
of the partners, out of his private estate, for the firm, for 
which under the above noted authorities cited by the appel¬ 
lant himself there can be no recovery at law. 

Indeed, it is quite difficult to see upon what theory the 
receiver in this case could have been sued upon the note 
at law. It represents no debt contracted by him as receiver, 
nor to which he was in any way a party. As noted at p. 
23 of appellant’s brief, he was not appointed to carry on 
any business, but merely for the purpose of caring for and 
preserving the property of the association or firm. If the 
note had remained the property of the bank, or had been 
purchased by a third person instead of by one of the makers, 
upon what evidence or upon what theory could the receiver 
have been held liable upon it, or subject to a judgment at 
law for its payment ? 
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In the'tfri fri place, it is very plain, we submit, that the 
remedy at law, even if susceptible of a contention that it 
exists, would have been neither so plain nor so adequate as 
the remedy in equity. The bill alleges that it was im¬ 
practicable to sue at law because of the very large number 
of persons who were and are members of the Association, 
most of whom are unknown to the complainant the record 
showing (p. 22) that there were 430 investing members and 
172 borrowing members of the co-partnership. This cir¬ 
cumstance. of itself, is a well known ground of equity juris¬ 
diction. In the second place both as matter of law and 
under the provisions of the constitution and articles of co¬ 
partnership (Rec , p. 32), the moneys borrowed, repre¬ 
sented by the note in suit, were a lien upon the assets of 
the Association before distribution among the stockholders, 
which lien was enforceable only in equity. In the third 
place, even if it were capable of being assumed that the plain¬ 
tiff might have sued the receiver at law, the judgment there 
would have been, simply, a money judgment against him. 
the payment of which out of the assets of the Association 
a court of law would have been incapable of enforcing. 
In the fourth place, such a judgment, if rendered, could not 
have been conclusive against the shareholders of the As¬ 
sociation, who were not parties to it, even if capable of 
being held prima facie evidence against them, and would 
have left its enforcibility against the assets, and its right 
to priority in payment, to be still a subject of litigation in 
a court of equity. 

It is, of course, elementary that, even where an action 
at law is possible, it must, in order to preclude relief in 
equity, be “as complete, as practical and as efficient to the 
ends of justice and its prompt administration as the remedy 
in equity.” Walla Walla vs. Walla Walla Water Co., 
172 U. S., 1, 12; Boyce’s Executors vs. Gundy, 3 Pet., 


51 


210, 215; Rich vs. Braxton, 158 U. S., 375, 406. The 
avoidance of a multiplicity of actions, is, in itself, a com¬ 
mon ground for the exercise of the jurisdiction of equity. 
U. S. vs. So. Pac. Ry. Co., 117 Fed., 544, 554. 

In the case at bar there is no remedy at law through the 
aid of actions, however numerous, which could provide 
for the application of the partnership assets to the pay¬ 
ment of the partnership debts before permitting the part¬ 
ners to make the distribution of the assets among them¬ 
selves sought by the proceeding in which the receiver was 
appointed; and this was the purpose of the present bill. 

V. 

The last contention in opposition to the decree below is 
that the Building Association was not a trading partner¬ 
ship, and, therefore, had no implied power to borrow 
money. 

The foundation of the rule that the power to borrow 
money is not implied in the case of non-trading partner¬ 
ships is that such partnerships are not financial in character, 
and that the conduct of their affairs ordinarily, therefore, 
does not call for the use of borrowed capital. But, even 
in the case of a non-trading partnership in the strictest sense 
of that term, if the partnership articles expressly autho¬ 
rize (see Art. IX, Sec. 4, of the constitution of the Associ¬ 
ation, Rec., p. 32) and provide for the re-payment of 
borrowed money, the partnership will of course be liable. 
And so if a partner borrows money in the firm name, 
without authority, but reports the fact to his co-partners, 
who signify no objection and acquiesce in use by the partner¬ 
ship of the money borrowed, can it be contended that it is 
not liable? Even if it be conceded, for the sake of argu¬ 
ment, that this Building Association was, legally speaking, 
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a non-trading- partnership, this is precisely the condition 
of facts shown by the record in this case. 

“We quite agree with the learned judge who pre¬ 
sided at the trial, that the liability of the partnership 
upon negotiable instruments executed by one partner 
in the name of the firm, exists not only where the 
firm is a trading or commercial partnership, but ‘where 
the actual course of business pursued adopts the 
practice of issuing the mercantile paper of the firm to 
accommodate its necessities or convenience whenever 
the occasions occur.’ ” Dowling vs. Exchange Bank, 
145 U. S., 512. 517-518. 

The testimony shows all of the material facts relating to 
the borrowing of money at different times by the Associa¬ 
tion from The Farmers & Mechanics 7 National Bank of 
Georgetown, D. C., the making and delivery of its numer¬ 
ous notes, signed by its president and secretary, and counter¬ 
signed by its Treasurer, (who, up to March, 1906, was 
George \Y. King) (R. 24), for repayment of same; the con¬ 
solidation on June 13, 1907, of these outstanding notes, 
then seven in number, into one of $27,000 (R. 37), the re¬ 
peated payments by the Association of interest thereon, and 
the renewals thereof by similar renewal notes for the same 
amounts (R. 37), finally resulting in the making of the note 
of $27,000 of June 20. 1908, involved in this suit (R. 37), 
the non-payment of any part thereof except the sum of 
$260.40 applied by the bank thereto on December 10, 1908— 
that amount then standing to the credit of the Association 
on the books of the bank (R. 37), and, finally, the purchase 
or taking up of this note from the bank by the plaintiff on 
November 1, 1910, paying therefor the sum of $25,000 by 
his check of that date, and the indorsement over and de¬ 
livery to him of the note by the bank (R. 25). 

It clearly appears from this testimony that for many 
years prior to the amendment of the constitution of the 
building association, made about May 31, 1907, (R. 40), 




and which expressly authorized the borowing of money for 
the payment of withdrawals, the association through its 
proper officers, the president, secretary and treasurer, had 
been constantly borrowing money for the purposes of its 
business from the bank, on its promissory notes similar to 
the one in controversy, and “whenever it was done the board 
was informed of it" (,R. 38). In every instance the amount 
borrowed was placed to the credit of the Association by the 
bank, and was drawn out by it by its checks, duly signed by 
its proper officers. (R. 37 and 38.) 

As far back as the year 1901 we find that the officers re¬ 
ported to the stockholders at the annual stockholders’ meet¬ 
ing held on May 31st of that year, that during the prece¬ 
ding year (1900) the association had borrowed on its “dis¬ 
counted notes" and renewals thereof, the sum of $197,000, 
and had paid back the entire amount (R. 16, 17). By way 
of further illustration, reference is made to the plaintiff’s 
exhibits 1 to 6, inclusive, in part set out on pages 16 to 23 
of the record, the first and last of which are copies of the re¬ 
ports presented by the officers and read to the stockholders 
by “some stockholder called to the chair to preside’’ (R., 
38), at the annual stockholders* meetings held in the years 
1901 and 1908, respectively, those read at the annual stock¬ 
holders’ meetings in the years 1903, 1904, 1906 and 1907, 
it being agreed by counsel, were similar to these “in manner, 
scope and contents." (R., 23)—from these, the following 
facts appear: 

Annual Report of May 31. 1901 (R. 16, 17). 

Receipts .8197.000.00 

“Discounted notes." 

Disbursements 

“Discounted notes” . 197,000.00 

“Cash in bank (Farmers & Mechanics Na¬ 
tional) and in office (less checks out 
$473.13) .. $8,889.81“ 
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Annual Report of May 30, 1903 (R. 23). 


Receipts. 

“Discounted notes" . $424,000.00 

Disbursements. 

“Discounted notes" . 418,500.00 


$ 6 , 000.00 

Annual Report of May 31, 1904 (R. 23). 


Receipts—“Discounted notes" . $533,500.00 

Disbursements—“Discounted notes" . 523,000.00 


$10,500.00 

Annual Report of May 31, 1906 (R. 23). 


Receipts—“Discounted notes" . $813,500.00 

Disbursements—“Discounted notes" . 792,000.00 


$21,500.00 

Annual Report of May 31, 1907 (R. 23). 

Receipts—“Discounted notes ' $1,005,050.00 

Disbursements—"Discounted notes" 978,050.00 

$27,000.00 

Annual Report of Jan. 4, 1908 (R. 20-23). 
Receipts. 

“Total notes discounted during history of As¬ 


sociation, including renezvals" . $1,236,300.00 

Disbursements. 

"Discounted notes paid and renewed" . 1,209,300.00 


$27,000.00 

In other words, the regular annual reports made by the 
officers and read to the stockholders of the association at 
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which notes represented curtailments and renewals of pre¬ 
vious notes of similar character, with the interest added. 

( Rec., p. 36, 37.) 

That in the adjustment of the matter between the build- 
in" association and the bank on Tune 13. 1907, shortly 

o ^ 

after the adoption of the amendment to the constitution ex¬ 
pressly authorizing the same, the bank made a rebate of in¬ 
terest of SI48.00. and the’association paid the bank $92.59, 
leaving the amount then agreed on as due by the association 
to the bank $27,000, for which the association then gave 
the bank its new promissory note for that amount. (Rec., 
p. 37.) 

This last mentioned note of $27,000 was renewed from 
time to time, to June 20, 1908, on each of which occasions 
the building association paid the bank the interest then due 
and "ave the bank a new note for the same amount of prin- 

o 

cipal. ( Rec., p. 37.) 

Xo part of the principal or interest of this note has since 
been paid, and there is now due the plaintiff from the assets 
of the partnership, which are in the hands of the receiver, 
the principal sum of $25,000, with interest from No¬ 
vember 1, 1910. (R., 25.) 

It is contended by the plaintiff that, while the constitu¬ 
tion and by-laws of this building association made no ex- 
press provision until May 31, 1907, for borrowing money, it 
contains no provision prohibiting it from so doing, and there 
is no question whatever about the fact that its proper offi¬ 
cers. had, in aid of its business, been in the habit of borrow¬ 
ing money repeatedlv on its notes, from the Farmers & Me¬ 
chanics National Bank, as far back as the year 1900; that 
their acts in this respect had been always duly reported to 
the stockholders at every annual meeting thereafter, and had 
always been acquiesced in, approved and ratified by them 
(R., 24. 27. 28, 38,). Xo objection, down to the present 



time, has ever been made by any stockholder or other party 
in interest—the receiver, who is without interest, a mere 
judicial stakeholder, being the only objector. 

The plaintiff therefore insists that, had the suit been 
brought by the bank, the stockholders and officers of this 
building asociation, would, under the facts and circumstances 
shown to have here existed, have been estopped from assert¬ 
ing that the borrowing of this money described was unau¬ 
thorized by it.—or was ultra vires; and the receiver, surely, 
can stand upon no higher ground than this. 

The record shows that in 1907, upon the expression of a 
desire by the bank that the power to borrow should be ex¬ 
pressly recognized by the Association, its stockholders com¬ 
plied bv adopting, at the regular annual stockholders’ meet¬ 
ing of the association, in May, of that year, the desired 
amendment, and then gave their new note for said indebt¬ 
edness, thereafter repeatedly renewed, in express recognition 
thereof. 

It is difficult to understand why, in the absence of all ob¬ 
jection by any director or stockholder to the power of the 
association to borrow money from the bank, throughout the 
years that course was to meet the necessities of 

its business, its mere received is au¬ 

thorized to contend that the indebtedness should not be 
paid, and that assets should be given to the stockholders^ 
leaving th^Uebt unpaid, because of the absence of an ex¬ 
press authority under the constitution and by-laws, origi¬ 
nally, to borrow it. 

It is insisted by the plaintiff that this cannot now be done, 
and the authorities are numerous and emphatic to the con¬ 
trary. 

Before referring to the authorities which we contend 
amply sustain the claims of the plaintiff herein, let us first 
see what is provided in the constitution and by-laws of this 
association as to its objects, and the duties of its officers, 


noting at the same time that there is no prohibition against 
the borrowing of money if needed. 

o j 

The objects and purposes of this building association as 
set out in Article I of its constitution are: 


“ I'o enable its members, by cooperation, to invest 
their savings, become their own landlords by providing 
funds for the purchase of real estate, and to make im¬ 
provements thereon.*’ ( R., 28.) 

These are about the same as the objects and purposes 
mentioned in most similar associations or companies, e. g. 
Davis vs. West Sar., etc.. Union, 32 Md., 285: “For the 
accumulation of a fund bv the savings of the metnl>ers 
thereof, sufficient to enable them to purchase for themselves, 
respectively, real or leasehold property, and generally for 
the purposes of a building association.*’ 

A building association has been defined by Justice Shars- 
wood to be: “A species of partnership for dealing in 
money.’* (Beckett vs. Uniontown Bldg. Ass’n., 7 Xorris. 
216. cited in 100 Pa. State. 490.) 


Article II. 

“Officers: 1 he officers of this association shall be a 
president, vice-president, secretary-treasurer”—(which 
up to 1906 were two separate officers)—“and eight di¬ 
rectors, who shall constitute a board of directors; all of 
whom must be stockholders, and elected as herein pro¬ 
vided.” (R., 28.) 


Article YJ. Duties of Directors. 

“Sec. 1. The directors, together with the president, 
vice-president and secretary-treasurer, shall form a 
board to be denominated the ‘board of directors.’ It 
shall be their duty to meet statedly on such day and at 
such place as they, or a majority of them, shall, from 
time to time, determine, for the purpose of attending 
to the safe investment of the funds of the association. 



and its financial concents generally; five members to 
constitute a quorum.” (R., 30.) 

“Section. 2. The records of their proceedings shall 
be open for the inspection of the stockholders.” (R., 
30.) 

In reference to withdrawals, it is provided: 

“If the witrdrawals exceed 70 per cent of the gross 
receipts of the association, the directors may authorize 
a pro rata payment.” etc. (R., 32.) 

Then follows the amendment to the constitution, which 
provides: 

‘‘Section 4. In case the funds of the association are 
not sufficient to meet the demand for advances or with¬ 
drawals, the board of directors are authorized to bor¬ 
row sufficient funds from time to time to meet such de¬ 
mand, and said loan so made shall be a lien upon and 
paid out of the receipts and assets of the association be¬ 
fore distribution among the stockholders." (R.. 32.) 

We have, then, in the case at bar, a note which repre¬ 
sents. in the aggregate, numerous similar smaller notes, 
given bv the association, for moneys borrowed at different 
times, throughout a long series of years, to pay members 
who were entitled and desired to withdraw their savings, for 
their own purposes, from the association, and at times, when 
the Association did not have sufficient cash in hand to pay 
them. 

This was all done under a constitution and by-laws that 
did not prohibit them from so borrowing, but which merely 
provided that when the amount of withdrawals exceeded 
the cash in hand, that the directors “may authorize a pro 
rata payment” (R., 32). at the same time leaving to the di¬ 
rectors themselves the management of “its financial con¬ 
cerns generally” (R., 30). 
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As was said by the Supreme Court of the United States 
in the case of Creswell vs. Lanahan, 101 U. S., 347, an ap¬ 
peal from the Supreme Court of this District, and which 
represented only a single individual case of money bor¬ 
rowed : 

(p. 351) “The money was fairly borrowed. The 
note was given for it, and the fund was honestly ap¬ 
plied in payment of pressing liabilities of the company. 
The trustees individually were advised of the transac¬ 
tion and made no objection." 

“It would be a perversion of the plainest principles of rea¬ 
son and justice to permit the validity of such a security to 
be tactually denied. It carrot be don£C “ Courts do not 
look at such transactions zeith the microscopic eyes of a spe¬ 
cial demurrer. The arrangement zeas first challenged after 
the company became bankrupt and zeent into the hands of 
the appellants." 

The facts connected with the case at bar, and the consti¬ 
tution and by-laws under which this Association or partner¬ 
ship was doing business, are quite different from the facts 
in either: Appeal of Powell and Doyle, 93 Mo. Appl, 296, 
or Standard Savings & Loan Assn. vs. Aldrich, 163 bed., 
216, cited by the appellant, and the decisions in which turned 
upon the statutory laws of Missouri and Michigan, respec¬ 
tively, providing, explicitly, how such corporations in those 
states should only conduct their business. 

In the former case, Powell and Doyle, shareholders or 
stockholders in the Equitable Savings & Loan Association 
presented to the receiver of that association for payment, 
with other ciaims of general creditors, notes for $3,600, 
given by the association when bankrupt, for the value of its 
stock withdrawn and cancelled in violation of a law which 
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provided that, “at no time, however, shall more than one- 
half of the receipts * * * be applicable to the demand 
of the withdrawing shareholders.” The court accordingly de¬ 
nied the right “to recover as creditors of the association” on 
these notes. There was no acquiescence in or ratification 
of the act nothing of the kind was ever done before by the 
association apparently, and the transaction in which the 
notes were given was in direct violation of the statute. 

W hat the court says, in its opinion, though, without the 
citation of a single authority, as applicable to the facts of 
that case, is clearly not so to those of the case at bar. 

In the case of the Standard Savings & Loan Assn., the 
association, to aid the “Michigan Association,” which then 
“was, in fact, insolvent,” purchased stock of the latter as¬ 
sociation to help it meet the pressing claims of withdrawing 
stockholders, and thereby became a shareholder in that as¬ 
sociation to the amount of the stock so purchased. Both of 
these associations were expressly prohibited by law from 
lending money to any but “members,” and the law also pro¬ 
vided that “not more than one-half of the funds received * 

* shall be applicable to the payment of withdrawing 
shareholders.” Under a general creditors’ bill filed in the 
circuit court, a receiver was appointed, and among the credi¬ 
tors who intervened was this Standard Savings & Loan As¬ 
sociation, seeking to have refunded to it the balance of the 
amount paid by it for the stock of the Michigan association. 

It was held by the court that as a shareholder or stockholder 
of the Michigan association, it had under the facts of the 
case and under the law of Michigan no right to intervene in 
the general creditors’ suit, seeking payment, with the gen¬ 
eral creditors, from the assets of the corporation for the 
stock of the bankrupt corporation, purchased when it was 

insolvent, for the purpose and under the circumstances 
stated. 
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W hat the court said in this case generally, upon the au¬ 
thority of certain English citations, in reference to borrow¬ 
ing money to pay withdrawing stockholders, is42Sin accord- 
ance with the great weight of American authorities, has 
never since been cited or approved, and is directly opposed 
to the other American authorities upon the subject. 

Jn Marion Trust Co. vs. Crescent Loan & lnv. Co., 27 
Ind. App., 451, 455, decided in 1901. the court said: 

“A building and loan association may borrow money 
and give its promissory note therefor (citations). For 
the consideration of this case it may be conceded, as 
claimed by counsel for appellant, that this power to 
borrow is limited, viz., for emergency purposes when 
funds are in sight and soon to be available; that the 
payment of money secured upon the credit of the asso¬ 
ciation, to stockholders in full, when the association is 
insolvent, is a fraud against the remaining stockholders; 
that the corporation is charged with knowledge of the 
acts of its officers who loan money to another corpora¬ 
tion. of which he is also an officer, when he transacts 
the business for both corporations: that in seeking to 
recover upon the notes in suit, the appellee ratifies the 
agency of the officer who acted for it in the transac¬ 
tion. and accepts his knowledge as its own; that mem- 
l)ers have no right to withdraw from an insolvent cor¬ 
poration and have no equitable right to more than their 
pro rata share of the assets. (Citations.) If an offi¬ 
cer borrows money without authority and gives the 
note of the corporation therefor, the board of directors 
may subsequently ratify his act and give to it the force 
of a contract entered into bv the express authority of 
the board of directors. "Reach on Priv. Corp. Sec. 
195: Morawetz on Priv. Corps., Sec. 634. ‘The maxim 
which makes ratification equivalent to a precedent au¬ 
thority is as much predicable of ratification by a cor¬ 
poration as it is of ratification by any other person, and 
it is equally to be presumed from the same absence of 
dissent.’ Kelsey vs. National Rank. 69 Pa. St., 426, 
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429. Lnless a principal disaffirm promptly the act of 
his agent by which he has transcended his authority, he 
makes the act his own. In accepting the proceeds of 
the loan made by the agent without authority, the prin¬ 
cipal ratifies the act of the agent. Meehan on Agency, 
Sec. 148. The Washington Savings & Loan Associa¬ 
tion borrowed money and applied it to a purpose which, 
under the law, was not authorized, and applied it to the 
payment of stockholders who were not entitled to re¬ 
ceive the whole of it. The act was not actually pro¬ 
hibited by express law, nor against public policy, but it 
was in excess of the power of the corporation; yet the 
association received the benefit of the monev thus bor¬ 
rowed, though not to the full extent of the amount bor¬ 
rowed, and still retains it without any offer of the re¬ 
turn thereof. (Citing authorities.)” ” 

At page 456. the court continued: 

“The general principles of the law of ultra vires are 
in 4th Am. & Eng. Enc. of Law, 2d Ed., p. 1018, thus 
stated: ‘The general principles of the law of ultra 
vires apply to contracts of building and loan associa¬ 
tions, and, subject to the various modifications else- 
wnere laid down, it may be said that if the contract in 
question is not prohibited by express law, nor contrary 
to public policy, but merely in excess of the power 
granted to the corporation, it is enforceable if executed 
on both sides, or on the side of either the corporation 
or the other party; but if wholly executory, it is not 
enforceable. If contrary to public policy or prohibited 
bv a statute forbidding the contract in question, the 
contract, save in certain excepted cases, cannot be en¬ 
forced. See also End. on Build. Associations. Sec. 
218 ; Thompson on Building Assn., p. 107/ In Wright 
vs. Hughes, 119 Ind. 324. 12th Am. St. 412. an action 
by policy holders of an insurance company to have can¬ 
celled and declared void a mortgage executed bv the di¬ 
rectors to another insurance company, the court savs 
(p. 331): k Tf. however, it were conceded that the 
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borrowing of the money was a transaction beyond the 
chartered power of the corporation, the authorities fully 
justify the conclusion that it would not be heard to 
assert the invalidity of the transaction while it retained 
its fruits. 1 he rule is now too thoroughly established 
to he longer open to question, that where a contract has 
been executed and fully performed on the part of the 
corporation, or of the party with whom it contracted, 
neither will be permitted to insist that the contract was 
not within the power of the corporation.’ ” (Citing 
numerous authorities.) 

The opinion continues: 

“ 1 he contract lias been fully performed on the part 
of appellee. 1 lie Washington Savings & Loan Asso¬ 
ciation has received the fruits of the contract. It would 
be inequitable to allow a representative of the corpora¬ 
tion to set it aside and retain its benefits; such holding 
would he a more serious violation of law and morals 
than the unauthorized loan and misappropriation of the 
money borrowed. I here is no question that a part of 
the money paid to the stockholders was owing them; 
all the other shareholders were thereby benefited by 
such payment. 1 he parties to whom it was paid were 
admittedly entitled to a portion of it. If it was used 
in the payment of claims before they were due. or in 
amounts larger than were due, and in payment of ap¬ 
parent and not actual liabilities, such facts would not 
justify the repudiation of the debt. Judgment affirmed.” 

This case was decided in 1901 and has since been cited 
and approved in the folowing cases: 

Jenson vs. Taltic Ranch Company, 174 Fed. 86. 

Circuit Court of Appeals. 8th Circuit, before Justices 
Sanborn and Fan Dcvantcr, circuit judges, and Munger, dis¬ 
trict judge. (1909.) 




It is no defense, to a suit to enforce a contract that 
has been performed by the promisee to repay money 
loaned to or paid for another and to foreclose a mort¬ 
gage to secure that repayment, that the lender or the 
payer knew that the borrower intended to use, or was 
using, the money for an illegal purpose, or a purpose 
beyond its corporate powers, when the lender or payer 
did not combine or conspire with the borrower to in¬ 
duce such a use and did not share in the benefits there¬ 
of.'* Citing inter alia Marion Trust Company vs. 
Crescent Loan, etc.. Company, 27 Indiana App., 451. 

"W here the officers of a corporation have knowledge 
of a transaction, and the company receives and retains 
the benefit of it. without objection, the unauthorized 
act is thereby ratified, and the corporation is estopped 
afterwards to repudiate it. L nder such circumstances 
it is called upon to exercise its option, and may affirm 
or disaffirm, in whole but not in part. It cannot dis¬ 
affirm so much of the unauthorized act as is onerous 
while retaining that which benefits.” Cnion Traction 
Co. vs. Scribner. 47 Ind. App. (1911), 621, 630, cit¬ 
ing inter alia Marion Trust Company vs. Crescent 
Loan, etc.,Company. 27 Ind. App., 451. 

In Bohn vs. Boone Bldg, and Loan Assn., 135 Iowa 
( 1907) 140. et scq., the court said: 

“ I he giving of the note was not concealed, for, as 
we understand the matters stated in the abstract, the 
transaction was properly entered in the ‘bills payable’ 
account of the association. * * * Xo officer or 
other witness attempts to deny knowledge of this trans¬ 
action, or of the giving of the note: or to say that in 
giving it the president and secretary departed from the 
authority usually exercised by them, or from the course 
of business usually transacted by them for and in the 
name of the corporation. * * * The defendant 

(p. 142) denies that the note was issued by or with 
the knowledge of the association, and denies the author- 
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ity of the president and secretary to bind it by tbe is¬ 
suance of such an obligation, etc.’* * * * “There 

as no statute of this State denying to building and loan 
associations the power to borrow money, and, in the 
absence of such restriction, we think the power is im¬ 
plied from the general nature of the business they are 
organized to carry on (citing authorities).” * * * 

“As to the authority of the president and secretary to 
execute the note in question, we are of the opinion that 
it is sufficiently established by the facts disclosed in the 
record to which we have already made general refer¬ 
ence. The president and (more especially) the secre¬ 
tary, are the executive officers of a building and loan 
association. The form of this note, and the circum¬ 
stances of its execution, clearly indicate that it was 
given pursuant to a practice or custom prevailing in 
the management of the corporate business. The asso¬ 
ciation received the consideration given for the note, 
and a record of the transaction appeared upon its 
books, to be read by every member and officer who 
cared to examine into its business. To permit it now to 
repudiate liabiltv would be unconscionable.” (Citing 
authorities.) 

This case is again affirmed in 118 X. \Y. Reptr.. 383 (in 
1908), and is cited and approved in Asburv, Re£/« vs. 
Rowe, 146 Iowa, 162 (in 1910). 

The principles of law decided in the Marion Trust Co. 
and the Bohn cases, are fully sustained by the following 
cases: 

Groomes vs. Sullivan. 81 Fed., 43, 47. (Circuit Court, 
Seventh Circuit) : “The chief contention of the appellee is 
that the American Building Loan & Investment Society is 
not a trading or manufacturing corporation, that building 
and loan associations are essentially corporate partnerships, 
and that the officers thereof have no more authority to bind 
them by negotiable paper than has a member of a non-trad- 


ing partnership to make such paper in the firm name. Nu¬ 
merous authorities are cited in support of these propositions. 
Of the English cases referred to, it is enough to observe 
that they proceed upon the theory that a corporation with¬ 
out special authority, express or implied, cannot make, ac¬ 
cept, draw or endorse bills or notes. That is not the Ameri¬ 
can rule. We are of opinion that, under the law of its cre¬ 
ation, the American Building Loan & Investment Society 
had the power to execute negotiable paper. The rule is well 
established that corporations authorized to do a particular 
business, unless specially denied the power, have implied 
authority to contract debts in the legitimate transaction of 
the business authorized; and the right to contract debts, it 
is the equally well settled American rule, carries with it the 
power to give negotiable notes or bills in payment or se¬ 
curity for the debts, unless that power is expressly denied. 
Rees, ultra vires. Sec. 100. Green’s Brice, ultra vires, 
p. 253; Dan. Xeg. Insts. ss. 381, 382; Mor. Pri. Corp. ss. 
350, 351.” 

Davis vs. West Saratoga, etc., Union, 32 Md., 285: The 
object of the association was “For the accumulation of a 
fund by the savings of the members thereof, sufficient to 
enable them to purchase for themselves, respectively, real 
or leasehold property, and generally for the purpose of a 
building association, and subject in all particulars to the lim¬ 
itations relating to corporations, which are contained in the 
general laws of the State.” 

(Pp. 295, 296) : “All persons are competent to bind 
themselves as makers of a promissory note, who are not 
incapacitated by some special provision or disability created 
by law.” Quoting from Story on Prom. Notes, sec. 61. 
“Express authority is not indispensable to confer such a 
right—it may be implied as a usual and appropriate means 


to accomplish the objects and purposes of the charter,” 
quoting from the same author, sec. 74. * * * “This in¬ 

cidental power, without that section, the corporation would 
have possessed, by implication, for the purpose of effecting 
the objects designed by its charter, according to the nature 
of its business and not in conflict with the public law, (cit¬ 
ing 12 Md., 476). If it had occasion, in the course of its 
dealings and transactions, to effect the loan proposed in 
tins instance, the company had the right, according to their 
discretion, through its officers, to give this promissory note 
for that purpose, or, if the company owed any antecedent 
debt, il their creditor preferred such evidence, it might issue 
promissory notes for the payment of the same.” 

I>ooth vs. Robinson, 55 Md., 419 (opinion by Alvey, J.) 
(p. 435) “If, however, the transaction be treated as a loan, 
secured by mortgage, even conceding that there could be a 
question of the power of the Steam Packet Company to 
make such a loan of its funds, the contract being an exe¬ 
cuted one, that question of power could not be raised in a 
proceeding like the present. Moreover, in such case, where 
the parties complaining have received the consideration of 
the contract, in other respects just and equitable, there is 
no principle upon which a court of equity could be induced 
to interiere upon the mere ground of the want of authority 
in the adverse party. * * * It is well settled that cor¬ 

porations, like individuals, may borrow money for the con¬ 
duct of their affairs, without express authority therefor. 

whenever the nature of their business may render it proper 
or expedient.” 

Heironimus vs. Sweeny, 83 Md., 146, 157-8: “Even if 
there had been no by-laws authorizing the special deposits, 
it cannot be doubted that the corporation had power to bor¬ 
row money and issue a promissory note or other stipulation 
for its payment. * * * These sums of money were re- 
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ceived by the corporation and appropriated to its benefit, 
with the knowledge of the stockholders and became por¬ 
tions of the fund which contributed to the increase of their 
dividends—at least, if not with their express knowledge, 
under circumstances which gave them every opportunity to 
know.” 

Woerheide, Assignee, vs. Johnston, 81 Mo. App., 193. 
(]). 198) : “As to the other contention that such an associa¬ 
tion has no power to create a debt other than to its share¬ 
holders, we are of opinion that, where such an association 
borrows the money of an outsider, and that money goes into 
its treasury and is used in its business, neither the associa¬ 
tion or its shareholders should be permitted to say that the 
lender of such money is not a creditor. (Criswell’s Appeal, 
100 Pa. St., 448.) "Phis question has received thorough con¬ 
sideration of the courts in several States of this Union as 
well as of England, and from these adjudications we deduce 
the following conclusions: Prima facie there is nothing in 
the character of these associations which takes them out of 
the general rule which permits corporations generally to 
borrow money to carry out the purpose of their incorpora¬ 
tion, though such power is not expressly conferred by the 
law creating them.” * * * Our conclusion is that the 
power to borrow money for the purposes of its business was 
implied in building associations at the time this institution 
received its right to do business, and that as a corollary to 
that power it might execute its note or obligation to the 
lender.” 

It is also well settled that, even in the absence of express 
authority in advance, the acceptance by a partnership of 
the benefits of an unauthorized transaction, or acquiescence 
therein in any form, constitutes a ratification, with like ef¬ 
fect as if the act had been authorized in advance. 


“It is determined as law that partners in a non-trad¬ 
ing hrin have no implied power to bind one another by 
commercial paper executed in the name of the firm. To 
make such paper binding, the party seeking to hold 
other members must show, either previous authoriza¬ 
tion or subsequent ratification. (Citations.)” Third 
National Bank vs. Fults, ct a/., 115 Mo. 42, 46-7. 

In Bank vs. W estern, ct al., 159 X. Y. 201, failure of the 
other members of the partnership to stop their co-member 
from endorsing the firm name for the accommodation of 
third parties, or to give notice of his want of authority so 
to do, after repeated offenses constituting a systematic and 
persistent course of conduct known to other members and 
privately objected to by them, was held to constitute evidence 
of acquiescence and ratification raising a question of fact 
as to their good faith, and as to implied authority to make 
the endorsements, even in the case of a holder who had re¬ 
ceived notes so endorsed, not from the firm or any of its 
members, but from the maker. 

In Bank vs. Warren, 15 X. Y., 577, one partner, without 
authority and for his own exclusive benefit, endorsed a 
promissory note, made by himself, in the firm name, and the 
endorser took the note with full knowledge of the facts. 
The admission by the co-partner of liability upon the note 
was held to constitute a ratification. ‘^Indeed, unless there 
is a general exception of accommodation paper, made by an 
agent in the name of his principal from the ordinary rules 
which are applicable to acts done by an unauthorized agent, 
there is no question about the defendant s responsibility. 
W here the unauthorized act is apparently for the benefit of 
the principal, a very slight matter will serve to make out 
a ratification; where the act is not apparently for his bene¬ 
fit, clearer evidence of ratification should be required. When, 
however, it plainly appears that he does mean to ratify that 


which has been done in his name, the law does not compel 
us to deny him the privilege.*' 

In Bank vs. Morris, 17 N. Y. Supp., 286, affirmed in 144 
X. Y., 637, a note had been endorsed in the firm name by 
one of three partners without the authority of the others. 
It was discounted by a bank on the faith of such endorse¬ 
ment, and its avails placed to the credit of the firm. The 
firm's bank book, containing an entry thereof, was mainly 
kept in the custody of one of the other partners, who had 
charge of the business details, and who within the same 
month drew out all of said avails by checks, for use either 
of individual members of the firm or in its business; this 
was held to constitute a ratification of the unauthorized en¬ 
dorsement. 

“The learned judge told the jury explicitly that there 
was no implied authority in its partners to bind appel¬ 
lant by such a note, but that, if he knew and assented 
to it, he would be bound. He further instructed the 
jury that, although appellant did not know of the giv¬ 
ing of the note at the time, yet if he subsequently as¬ 
sented to and ratified it, he would be equally bound. 
In this there was no error." It was also said: “His 
assent can be proved by ‘any of the usual modes of evi¬ 
dence.’ And this rule has never been departed from: 
(Citation.)" Miller vs. Glass Works, 172 Pa. St., 70, 
76. 

“It is clear, however, even if the purchase of a horse 
was not within the scope and uses of such a partnership 
as existed between Currv and Mayor, yet if the mare 
was in fact purchased on the firm credit, and if Curry 
afterwards claimed her from Mayor as firm property 
and obtained possession of her on that ground, he 
thereby ratified the act of Mayor in buying her on the 
partnership credit. He cannot be permitted, at the 
same moment, to claim the benefit of the purchase and 
deny its obligations.” Porter vs. Currv, 50 Ill., 310. 



In Fordvilie Banking Co. vs. Thompson, ct al., 82 S. W. f 
251 ( Kv. 1, where one who signed a note on behalf of a firm 
for money loaned to the firm by plaintiff had been repre¬ 
sented to plaintiff as superintendent and general manager of 
the firm, and had transacted all of its business from the time 
it started, including its financial affairs, and, though it was 
testified that such superintendent had no right to borrow 
money and sign the firm name to the obligation, yet it was 
admitted that the firm received the money and appropriated 
it to its needs, a finding that the superintendent did not have 
authority to make the note was held erroneous. 

In Burkhardt vs. Yates, ct al.. 161 Mass., 591, a lease be¬ 
tween plaintiff and four defendant co-partners was signed 
and sealed bv the plaintiff and two of the defendants, the 
other two being out of the country at the time. They did 
not sign the lease, although spaces were left for their sig¬ 
natures, with seals affixed. The firm entered and occupied 
the premises for five months, when it gave notice that it 
would (piit and give up the premises. It was held that, 
though an action could not be maintained on the covenants 
of the lease against the four defendants, because they did 
not all execute it, yet it took effect as a deed poll, and a 
promise would be implied on the part of all of them to pa\ 
rent according to its stipulations. 

“The law is settled in this commonwealth, that the 
unauthorized execution of a deed in the name either of 
a partnership or of the individual may be ratified by 
parol. (Citations.) The defendants have therefore no 
ground of exception to the ruling that the defendant 
Barker, having entered under the lease sued on, was 
estopped to show that his co-partner was not author¬ 
ized to sign his name to it.” Holbrook vs. Chamberlain, 
ct ai., 116 Mass., 155, 161. 
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The same principle is laid down and applied in Kraemer 
vs. Dinsmore, ct al., 152 Pa. St., 264; in Stroman vs. Yarn, 
19 S. C., 307; Allen, ct al., vs. Mayer (Texas), 65 S. W., 
645; Williams vs. Mayer (Texas), 64 S. W., 66. 

“A ratification, by taking and holding the avails of 
a transaction outside the scope of the partnership, con¬ 
ducted by one partner in the name and on behalf of the 
partnership, is in law equivalent to antecedent author¬ 
ity from the partnership to such partner to do the acts 
necessary to complete such transaction.” Lynch vs. 
Flint, ct al., 56 Vt. 46, 48. 


“The evidence that Stacy knew that these goods 
were being sold to the firm, and that they were received 
into the store and were being sold, and tacitly assented 
to the purchases and participated in the profits derived 
therefrom, without dissent or objection, is a ratifica¬ 
tion of the purchase.” Witterman vs. Stacy, 80 Wise., 
345, 350. 


“It is no part of the business of a mercantile firm 
to draw, accept, or endorse the paper of neighbors for 
accommodation; no such thing is presumed to be con¬ 
templated by the parties in the formation of a partner¬ 
ship for tmde, and consequently the power to do such 
acts is not communicated to any of the members, with¬ 
out express stipulation, and the firm is not bound, ex¬ 
cept by antecedent or subsequent sanction. But the 
proof of approval or ratification may be presumptive. 
That one member was in the habit of extending his ac¬ 
commodations to others, in the firm name, with appro¬ 
bation, or without dissent, would be sufficient evidence 
of authority, and all would be bound. This does not 
result from the fact of partnership, but presumed as¬ 
sent, from such general course of dealing.” Scott, ct 
al., vs. Bandy. 2 Head. 197. 
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See also Richardson vs. Ames, 79 Wise., 237; Moran, ct 
al., vs. Watson, 44 Wash., 392; Hunter vs. Allen, 127 App. 

Diw, 572; Bank vs. Georgia, etc., Co., ct al., 87 Ga., 651; 

Marine Co. vs. Carver, ct al., 42 111., 66; Beuttner vs. Stein- 
brecher, ct al., 91 Iowa, 588; Taylor vs. Herron, 72 Kans., 

652; Harper vs. Devene, 10 La. Ann., 724; Calvert Bank vs. 

Katz, ct al., 102 Md., 56; Stewart vs. Caldwell, ct al., 9 La. 

Ann., 419; Faul vs. West, 10 Rich. (S. C.), 149. < 

Indeed, this rule is not limited in its application to part- , 

nerships, but extends as well to agency in any and every 
form, even to ultra vires and actually prohibited acts of 
corporations. 

Thus, in Aldrich vs. Bank, 176 U. S., 618, 637, the court 4 

said; “If the Fidelity Bank took the benefit of that credit 
with knowledge of all the facts, then its defense is without 
excuse and immoral. If it innocentlv availed itself of that * 

credit without knowledge of the facts, the principles of nat- , 

ural justice demand that it be held accountable for the money 
of another bank which it used in its business without giving 
any consideration therefor. * * * It is no defense to a 

the claim of the Chemical Bank to say that the directors of 
the Fidelity Bank were unaware of the fraudulent acts of 
Harper. We do not rest our conclusion in the present case 
upon any question as to diligence or want of diligence upon 
the part of directors. We rest it upon the fact and the im- 
plied obligation arising therefrom that the Fidelity Bank 
used in its business and for its benefit the money which the 
Chemical Bank placed to its credit in consequence of a loan 
negotiated by Harper, who assumed to represent it. Inde¬ 
pendently, therefore, of any question as to the scope of the 
l>ower of a national bank to borrow money to be used in its ' 

business, we hold that the Fidelity Bank became liable to 
the Chemical Bank bv using the money obtained from the 
latter.” 




This case was followed in Wyman vs. Wallace, 201 U. S 

230. 

In People’s Bank vs. Manufacturers’ Bank, 101 U. S., 81, 
83, the court said: “If there was any defect of authority on 
their part, the retention and enjoyment of the proceeds of 
the transaction by their principal constituted an acquiescence 
as effectual as would have been the most formal authoriza¬ 
tion in advance, or the most formal ratification afterwards. 
1 hese facts conclude the defendant from resisting - the de¬ 
mand of the plaintiff. A different result would be a re¬ 
proach to our jurisprudence.” 

In Bank vs. Whitney, 103 L. S., 99, it was held that a 
mortgage taken by a national bank, in the face of an ex¬ 
press prohibition of the National Banking Act, is enforce¬ 
able against the debtor, who, having received the benefit of 
the mortgage, cannot be heard to question its validity. 

In a similar case, Union Mining Co. vs. Bank, 96, U. S., 
640, the court said: “When a statute prohibits an act, or 
annexes a penalty for its commission, it does not follow that 
the unlawfulness of the act was meant to avoid a contract 
made in contravention of it. 

See, also Washington Times Co. vs. Wilder, 12 App. D. 
C., 62, 66; Hitchcock vs. Galveston, 96 U. S., 341; Daniels 
vs. Tearney, 102 U. S., 415; Illinois Gas Co. vs. Berry, et 
a/.. 113 U. S., 322; Township vs. Talbott, 19 Wall., 666; 
National Bank vs. Matthews, 98 U. S., 621; Ry. Co. vs 
McCarthy, 96 U. S., 258: Fitzgerald vs. Fitzgerald, 137 
U. S., 98, , 107; Indiana Rolling Mill Co. vs. R. R., 120 U. 
S., 256, 259; Creswell vs. Lanahan, 101 U. S., 347; Hano¬ 
ver Bank vs. First Nat. Bank, 109 Fed., 421; Webber vs. 
Bank, 64 Fed., 208; American Bank vs. Wall Paper Co., 
77 Fed., 85; Bensick, et cil., vs. Thomas, et al, 66 Fed., 104; 
Farmers Loan & Trust Co. vs. Ry., 67 Fed., 409; Park 
Bros. & Co. vs. Mfg. Co., 49 Fed., 618, 626; Hadden vs. 



Silk Co., 84 Fed., 83; Jones vs. Building Assn., 94 Pa. St., 
215, 218; Hays, ct cil., vs. Gas, etc., Co., 29 Ohio St., 330, 
340; Chonteau vs. Allen, 70 Mo., 290, 324-5; Bradley vs. 
Ballard, 55 Ill., 413; Kadish vs. Loan Assn., 151 Ill., 531; 
Parrish vs. Wheeler, 22 N. Y., 494; Heims Brewing Co. vs. 
Flannery, 137 Ill., 309, 318; Martin vs. Mfg. Co., 122 N. 
Y., 165; San Francisco Gas Co. vs. San Francisco, 9 Cal., 
453; Argenti vs. San Francisco, 16 Cal., 256; North Hud¬ 
son, etc., Assn. vs. First Nat. Bank, 79 Wis., 31 ; First Nat. 
Bank vs. Trust Co.. 187 Mo., 494; City of St. Louis vs. 
Ry. Co., 248 Mo.. 10; Whitney Co. vs. Barlow, 63 N. Y., 
62; Wright vs. Hughes, 119 Ind., 324; Jenson vs. Loan Co., 
174 Fed., 86; Mechanics Ins. Co. vs. Hoover, 182 Fed., 590; 
Indiana Union Traction Co. vs. Scribner, 47 Ind. App.. 
621. 

It is respectfully submitted that the decree below was 
without error, and should be affirmed. 

C. H. Cragin. 

J. J. Darlington, 
Attorneys for Appellees. 






